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alluvion, meaning of  [9.125] 
avulsion, meaning of  [9.125] 

dereliction, meaning of  [9.125] 
diluvion, meaning of  [9.125] 
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Brigalow and Other Lands Development Act 
1962 
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closure of  [514.1]  

lease and purchase lease  [506E.1], [506F.1], 
[506G.1], [506G.2], [506H.1], [506H.2], 
[506H.3] 

application of Land Act 1994 to  [506P.1], 
[506P.2]  
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Brisbane Forest Park  [16.10] 
Building management statements 
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amending  [294F.1] 
application of to transport land only  [294A.1], 

[294A.2] 
“building”, [294B.3] 
content of  [294D.1]-[294D.3] 
dispute resolution  [294D.5] 
extinguishment of  [294I.1] 
freehold and non-freehold land  [294J.1] 
lots to which apply  [294C.2] 
Ministerial approval not required for  [294C.3] 
nature of  [294B.2] 
registration of  [294B.1], [294C.1], [294E.1] 
same lessee  [294G.1], [294H.1] 
surrender of lot  [294J.3] 
transport land  [294A.2] 

Busway land  [15.43], [15.44], [15.45] 
Buying land, Minister  [19.1] 
Canals  [12.10] 
Cape York agreement land  [16.18], [16.19], 

[16.20] 
Casino matters 

general  [513.1]  
Cemetery see Trust land  
Chief executive 

delegation of powers under Land Act 1994 by 
[393.1], [393.2] 

Committee of review 
to help Minister  [394.1]  

Community purpose see also Fee simple estate 
in trust and Reserve 

fee simple estate in trust  [35.1A] 
notification of additional community 

purpose  [35.6] 
inappropriate interests in trust land  [30.3] 
reserve  [31.6] 

Conditional purchase  [1.19] 
Conditions in grants  [21.19] 
Conditions of a lease, licence and permit 

[202A.1] 
changing  [210.1], [210.2] 
covenants  [199.2] 
duty of care  [199.3], [199.4], [199.5], [199.6], 

[199.7], [199.10] 
subleases  [199.8]  

existing  [486.1] 
general approach to, in Land Act 1994  [199.1] 
improvements  [202.1], [202.2], [202.3], 

[202.4] 
restriction on compensation for [247.1A] 

information  [201.1], [201.2], [201.3], [201.4] 
land management agreement  [201A.1] 
land protection  [214.1], [214.2], [214.3] 
mandatory [199.2A] 

noxious plants  [200.1], [200.2], [200.3], 
[200.4], [200.5] 

obligation to perform  [213.1], [213.2]  
performance security  [209.1]  
personal residence  [206.1], [206.2], [206.3], 

[206.4], [207.1], [207.2], [207.3]  
resumption  [208.1], [208.2], [208.3]  
review of  [211.1], [211.2], [212.1], [212.2], 

[212.3] 
survey  [204.1], [204.2], [204.3], [204.4] 
tied  [205.1], [205.2]  
typical  [203.1] 

care, sustainability and protection of the 
land  [203.3] 

conversion and renewal  [203.4] 
general  [203.11] 
improvement and development  [203.2] 
other, Minister considers appropriate  [203.7] 
provision of reasonable services   [203.5] 
reserves and leases  [203.9] 
timeframes and milestones for finishing  

[203.6] 
which may not be included  [203.8]  

Conservation area, future 
management principles  [198A.1] 
protection of reservation for  [198B.1] 

Constitution Act 1867  [1.20] 
Conversion of lease see under Lease  
Corporation restrictions for certain rural leases  

[15.83] 
Court see also Land Court 
Critical area see also Tree management 
Current miners homestead application see also 

Miners homestead 
amalgamation of leases  [489.1], [489.2] 
covenants  [373A.1], [373A.2] 

amendment of  [373C.1] 
release of  [373D.1] 
requirements for document creating  

[373B.1] 
easement  [361.1], [362.1], [363.1], [364.1], 

[365.1], [366.1], [367.1], [368.1], [369.1], 
[369A.1], [369B.1], [370.1], [371.1], [372.1], 
[373.1]  

mortgage see Mortgage  
registration of  [275.3] 
subdivision  [489.1], [489.3] 
sublease see Sublease  
surrender of lease  [327.1] 

effect of, on registered interests  [331.1], 
[331.2], [331.3] 

notice of  [329.1] 
of sublease  [328.1], [328.3], [328.4], 

[328.5], [328.5], [328.7] 
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requirements for  [330.1] 
transfers  [322.1] 

by power of sale or writ of execution  
[324.1], [324.3], [324.4] 

effect of registration of  [325.1], [325.3] 
Minister's approval of  [322.3]  

obligation to obtain  [322.3A] 
of lease  [322.4], [322.5] 
registration of  [323.1], [323.2], [323.3] 
transferee  [322.2], [326.1] 
trust  [375.1], [375A.1] 

Custom, Aboriginal and Islander  
entry onto land  [29.1], [29.2], [29.3], [29.4] 

Debt 
owing to the State  [438.1] 

Deed of grant see also Fee simple estate  [14.58] 
changing  [358.1], [358.2], [358.3] 
correcting  [359.1], [359.2], [359.3] 
deceased person  [376 1] 
payment of fees  [443.1] 
sample s 358 deed of grant  [358.1AA] 
surrender  [14.1A] 
MEDQ  [122.4A] 

Deed of grant in trust [35.1] see also Fee simple 
estate in trust   

changing  [358.1], [358.2], [358.3]  
purpose  [35.1A] 

correcting  [359.1], [359.2], [359.3] 
example of  [14.94A] 
fee simple estate  [35.1A] 
nature of  [35.1A] 
no longer granted  [14.91A] 
public’s right of use  [35.1A] 
resumption of  [35.6A] 

Deferred Interest see also Rent 
Department 

protection of liability of officer or employee of  
[441.1] 

Destroy see also Tree management 
Development lease see under Lease  
Dictionary  [sch 6] 
Disability person under  

substitute decision making  [385.1] 
Documents 

borrowing lodged, before registration  [307.1], 
[307.3], [307.4], [307.5] 

consent in respect of  [289.1], [289.3] 
correcting unregistered  [304.1], [304.3], 

[304.4], [304.5] 
delivery of  [313.1], [313.3] 
destroyed  [284.3] 
destroying  [315.1], [315.3] 
dispensing with production of  [314.1], 

[314.3], [314.4] 

distinguishing reference number for  [282.1] 
evidentiary effect of certified copies of  [285.1] 
evidentiary effect of recording particulars of  

[303.1] 
execution of  [310.1], [310.3] 

witnessing of  [311.1], [311.3] 
form of  [286.1], [286.3], [2864 
form part of register  [283.1], [283.3] 
number of copies required  [290.1], [290.3] 
order of registration of  [297.1], [297.2], 

[297.3] 
priority of registered  [298.1], [298.3], [298.4] 
registration of  [287.1], [287.2], [287.3], 

[295.1], [295.2], [295.3], [295.5] 
effect of  [301.1], [301.4], [302.1] 

rejecting  [306.1], [306.3]  
requisitions of  [305.1], [305,3], [305.4] 
signing of  [288.1], [288.3], [288.4], [288.5]| 
"standard terms", [317.1], [317.2], [318.1], 

[319.1], [319.3], [320.1], [320.3], [321.1] 
transferor's obligations in respect of  [316.1], 

[316.3]  
unregistered, effect of  [301.4] 
when, are registered  [299.1]  
withdrawing, before registration  [308,1]  
words and expressions used in  [439.1] 

DOGIT see Deed of grant in trust 
Easement 

omitted, correction for  [291A.1], [358A.1], 
[358B.1] 

plans  [290A.4] 
public thoroughfare  [369.2] 
public utility  [369.3] 

Eligibility, to hold land see Land, eligibility to 
hold 

Equitable rights in land  [301.5], [321.6], [323.4] 
Escheated land 

meaning of  [14.1B] 
unallocated State land  [14.1B] 

Esplanades  see under  Foreshore 
Estates and seisin, Doctrine of  [14.28], [14.29] 
Exceptions in grants  [21.3], [21.6] 

reserved roads and esplanades  [21.7] 
Exchanging land  [18.1] 

freehold  [18.2] 
freeholding lease  [18.2] 
lease  [18.3] 
State’s equity  [18.4] 

Existing grazing homestead freeholding lease 
see under Lease  

Existing post-Wolfe freeholding lease see Lease 
freeholding 

Explanatory format plans  [290D.1] 
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Fee simple estate see also Fee simple estate in 
trust, State grant [14.65], [14.68], [14.73], 
[14.74], [14.75], [14.77] 

common law  [14.66] 
differences between fee simple estate trustee 

[35.4] 
differences with fee simple estate in trust 

[14.92] 
exchanging, for land  [18.2] 
free and common socage  [14.78] 
freehold estate "in possession"  [14.76A] 
general law, at  [14.72] 
grant of  [14.58], [14.61] 

without grant  [14.59A] 
high-water mark  [5.6] 
indefeasibility  [14.88], [14.89] 
Land Act 1994 [14.60], [14.71], [14.72] 
native title  [14.87] 
operational reserve  [14.82] 
process for granting of  [14.86] 
quarry material and see reservations in 

grants, quarry material. 
rail land  [14.83], [15.39] 
reservations in and conditions of  [14.76] see 

also reservations in grants 
special granting of  [14.95] 
start of  [14.59] 
statutes other than Land Act 1994 [14.62], 

[14.63], [14.64] 
strata  [14.85] 
tenure, without  [14.59B] 
tenurial incidents of  [14.79] 
tidal boundary, adjacent to  [14.94] 

right line tidal boundary  [14.94] 
unallocated State land  [14.81A] 

Fee simple estate in trust  [14.91] 
Aboriginal and Torres Strait Islander purposes 

[39.1], [39.2], [452A.1] 
boundaries  [42.1] 
cancellation and deletion of land  [43.1] 
improvements  [40.1], [40.2], [40.3] 
survey  [41.1]  

cancellation of  [38.1], [38.2] 
cancellation of  [14.93] 
community purpose  [35.1A] 

amalgamation where common  [36.l] 
notification of additional  [35.6]  

differences with fee simple estate  [14.92] 
existing  [451.1] 
grant of  [35.1A]  
mortgaging of  [67.1], [67.2], [67.3]  
native title  [35.7]  
quarry material and see reservations in 

grants, quarry material 
removing area from  [37.1], [37.2], [37.3], 

[37.4] 
compensation  [37.5] 

reservations in see reservations in grants 
reserve  [35.2]  
use of  [35.5] 

Fee tail estate  [14.68] 
Foreshore 

access by public  [9.160] 
esplanades  [9.165] 
meaning of  [9.160] 
ownership of  [9.55] 
reserved esplanades  [9.165] 
shore, meaning of  [9.160] 

Forest entitlement areas  [21.16], [21.17], 
[26B.1], [26B.2] 

management of  [26B.5] 
Vegetation Management Act 1999 [26B.7] 
wild river area  [26B.6] 

resumption of  [26B.4], [26C.1] 
improvements on  [26C.2] 

sale of  [26B.3] 
Forest products  [21.20] 
Forfeiture of a lease 

application to Land Court  [238.1], [238.2], 
[238.3], [238.4], [238.5], [238.6] 

reinstatement of lease  [237.1], [237.2] 
effect of  [241.1], [241.2], [242.1], [242.2], 

[245.1]  
for vegetation clearing offences  [240A.2] 
general  [234.1], [234.2], [234.4]  
improvements  [243.1] 
notice of, for outstanding amounts  [235.1], 

[235.2], [235.3], [235.4]  
under Land Act 1962  [234.3]  

Forms 
chief executive may approve  [444.1] 

Fossicking area  [16.9] 
Fossicking land  [16.9] 
Freehold land  [14.80], [533.35A] 
Freehold tenure  [14.34], [14.67] 

allowed in Queensland  [14.70] 
differences with leasehold tenure  [14.56] 
modern tenure  [14.34A] 

Freeholding lease see under Lease  
Future conservation areas  [23.6], [23.7], [23.8] 

see also reservations in grants, public 
purpose. 

Government Asset Management System 
(GAMS)  [16.22] 

community land  [16.24] 
government land holdings  [16.23] 
operational land  [16.25] 

Governor in Council 
forfeiture of lease  [239.1], [239.2], [240.1] 
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granting land  [14.44], [14.57] 
lease  [15.93] 

power to make regulations  [448.1]  
Grazing homestead freeholding lease see under 

Lease  
Grazing homestead perpetual lease see under 

Lease 
GST and State grants  [14.5] 

improvements  [14.6] 
rent  [14.7] 

High-water mark see also Accretion; Foreshore; 
Land near high-water mark; Navigable river; 
Tidal navigable river 

boundary of land as  [9.110] 
carrying out works near  [10.1], [10.2], [10.3] 
common law  [9.90] 
grant of land below  [8.195] 
Land Act 1994 [9.100] 
land above 

raised by works  [10.1] 
land below  [9.1] 

dealing in  [9,8A], [13.1], [13.10] 
lease  [15.86] 

ownership of [9.1] 
local government land  [11.2], [11.3] 
long term average  [9.80] 
mean high-water mark  [9.75] 
meaning of  [9.75] 
ordinary high-water mark  [9.75] 
right lines, intersecting  [9.105] 
shift in by gradual and imperceptible degrees  

[9.125], [9.145], [9.150], [9.155], [10.5] 
local government for new land because of  

[11.1] 
tide  [8.19] 

neap tide  [9.75] 
spring tide  [9.75] 

tidal lands, State’s property in  [9.55] 
Highway see under Road 
Improvements 

conversion of lease  [246.7] 
payment for  [246.1], [246.2], [246.3], [246.4], 

[246.5], [246.6] 
amounts owing to the State  [250.1]  
application of  [247.1], [247.2], [247.3], 

[247.4],  
by the State,.[249.1], [249.2] 
mortgagee  [251.1]  
unclaimed  [248.1] 

Indefeasibility see Fee Simple Estate 
Indigenous land use agreements  [27.205] 

Native Title Act 1993 (Cth) 
alternative procedures  [27.214], [27.215], 

[27.216], [27.217] 

area  [27.210], [27.211], [27.212], [27.213] 
body corporate  [27.206], [27.207], 

[27.208], [27.209] 
registration of  [27.218] 

Native Title (Queensland) Act 1993  [27.131] 
Indigenous purposes, leases for  [15.53] 
Instalment see also Rent 
Interests in land  

creation of interest in 
lease  [15.95] 
State’s authority  [14.2] 

existing  [508.1], [508.2]  
under the Land Act 1994.[533.131] 

equitable, prior unregistrable  [298.7] 
Inter-tidal zone  see  Foreshore 
Inundated land  [9.170], [9.175], [12.1], [12.2], 

[12.7] 
canals  [12.10] 
ownership of land  [12.3] 
port  [12.5], [12.6] 
registered owner and lessee  [12.4], [12.8], 

[12.9] 
Jetty  [15.91] 
Lagoon  [8.29] 
Lake 

banks of  [8.29] 
State allocation of  [13A.80] 

bed of  [8.29] 
State allocation of  [13A.80] 

land adjacent to  [13A.1] 
sole ownership of  [13A.70] 

meaning of  [8.29] 
non-tidal boundary    [13A.2], [13A.30] 
tidal boundary  [8.120] 

Land  [5.2] 
airspace  [5.3] 
capable of allocation under Land Act 1994 

[16.7], [16.8], [16.9], [16.10] 
eligibility to hold  [142.1] 

corporation and aggregation restrictions 
[151.1], [152.1] 

application of  [144.1], [144.2] 
family arrangement  [150.1] 
holdings, calculating  [147.1], [147.2], 

[147.3] 
holdings, excess  [148.1] 
individuals  [145.1], [145.2], [146.1], 

[146.2| 
departmental officers  [143.1], [143.2], 

[143.3] 
minors  [142.1] 

fixtures to  [5.4] 
high-water mark  [5.4] see also Land near 

high-water mark 
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lot-on-plan description  [292.1] 
making available  [112.1], [112.2], [112.3], 

[112.4]  
by competition  [112.5], [112.6] 

appeal against exclusion  [118.1] 
conditions of sale  [115.1] 
conduct of ballot  [119.1]  
offer to winner of  [120.1]  
sale after auction  [116.1]  
withdrawal from  [117.1]  

method, determining  [112.3] 
process, general  [112.4] 
without competition  [121.1] 

additional areas  [132.1], [132.2], 
[133.1], [134.1] 

committee of review, help of  
[135.1] 

conditions of offer and lease  
[136.1], [136.2], [136.3] 

“living area”, [132.3] 
amalgamation  [127A.1] 
deed of grant  [122.1]-[122.5] 
deed of grant in trust  [125.1] 
lease  [121.1]-[121.6] 

amalgamation of  [127A.2], [131.1] 
for significant development  

[129.1], [130.1] 
over reserve  [125.1]  
State forests and national parks  

[124.1]-[124.4]  
tied condition  [127A.3]  

“priority criteria”, [123.1]  
reclaimed land  [127.1]  
strategic port land  [126.1], [126.3] 

space above and soil below surface of  [5.3] 
tenure only, use for  [199A.1], [199A.2] 
vested 

compulsory acquisition  [14.80A] 
in entity for public purpose  [14.80B] 
in person and “fee simple”  [14.80A] 

Land Act 1962  [1.2] 
repeal of  [522.1] 

Land Act 1994  [1.1] 
administration of  [1.22], [4.2A], [391.1] 

delegation by chief executive  [393.1], 
[393.2] 

delegation by Minister  [392.1], [392.2] 
application of  [5.1], [6.1] 
consolidating nature of  [1.10] 
effect of repeals by  [520.1]  
equitable interests, unregistrable  [298.7] 
interpretation of  [1.11], [3.1] 
land management  [1.12], [1.15], [1.16] 
land policy before  [1.13] 
land under  [4.2], [5.1], [5.2] 
native title  [14.4] 

object of  [4.1] 
facilitating  [4.12] 
land allocation  [16.14], [16.15] 
land ethics  [4.13] 
principles under s 4  [4.3] 

administration  [4.10] 
community purpose  [4.7] 
consultation  [4.9] 
development  [4.6] 
evaluation  [4.5] 
having regard to  [4.11] 
protection  [4.8] 
status and nature of [4.3] 
sustainability  [4.4] 

overview of  [1.18] 
registration system  [275.16] 
relationship with Native Title (Queensland) 

Act 1993  [7.1] 
relationship with other allocation statutes  

[14.3] 
words and expressions used in documents 

under  [439.1]  
Land administration  [1.14] 
Land allocation see allocation of land 
Land Court 

forfeiture of lease  [238.1], [238.6] 
referral of matters to  [435.1], [435.2] 

boundary disputes  [435.3]  
Land evaluation  [16.2] 
Land management  [1.12], [1.15] 

land management agreement 
breach  [176U.4] 
content  [176W.1] 
extension  [176U.5] 
implantation  [203.6A] 
maintenance  [203.6A] 
making  [176U.1] 
preparation  [203.6A] 
purpose  [176V.1] 
review of  [176X.1], [203.6A] 
successor in title, binding on  [176U.5] 
template  [176U.2A] 

Land near high-water mark see also Accretion; 
Inundated land; Tidal boundary; Tidal land; 
Watercourses 

common law  [8.1] 
flood event  [9.125] 
Land Act 1994 [8.2] 
new deed of grant or amended lease where 

change in  [9.180] 
shift in boundary of  [9.125] 

Land practice manual  [286A.1] 
Land registry 

fee simple, land vested in  [275.8A] 
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must be registered, particulars that  [278.1] 
registers comprising the  [275.1], [275.2], 

[276.1],  
form of registers  [277.1], [277.2] 

specified national parks  [275.6] 
State forests  [275.4B] 
timber reserves  [275.4B] 

Land tenure  [14.31] 
tenurial incidents  [14.32] 

Lease see also Land, making available, Trustee 
lease 

acquisition by fraud  [234.7] 
dummying  [234.7] 

changing  [360.1], [360.2], [360.3], [360,4], 
[360.6], [360.7], [360.8], [360.9] 

commencement  [138A.1] 
conditions of see Conditions  
conversion of  [165.1] 

acceptance of offer for  [171.1] 
additional land  [172.2]  
application for  [166.1], [166.2], [166.3], 

[166.4], [166.5], [166.8]  
contractual or statutory prohibition of  

[165.5] 
for freehold  [174.1], [174.2] 

forest entitlement area  [175.1], 
[175.2], [175.3] 

purchase price  [170.1], [170.2], 
[170.3] 

land not included in offer  [173.1] 
notice of decision  [168.1] 
relevant considerations  [167.1], [167.2], 

[167.3], [167.4] 
reserve or State forest  [165.3]  
terms of new lease  [172.3]  

convert, application to  [166.1] 
co-ownership of  [322.11] 
deceased person  [376.1 ] 
development leases  [476.1], [476.2], [479.l] 
Dividing Fences Act, application of  [156.1], 

[156.2] 
due diligence when purchasing  [322.8A] 
energy production from renewable resource 

[154.2A] 
expiry of  [157.1] 

improvements  [157.2]  
extension  [155.3], [155AA.1], [155A.1], 

[155B.1], [155BA.1] 
forfeiture see Forfeiture  
grazing homestead  [464.1], [465.1], [465.2], 

[466.1], [467.1] 
right to  [469.1], [469.2] 

improvements  [139.1], [139.2], [139.3] 
[140.1], [140.2] 

length of term  [155.1] 
mortgage of see Mortgage 

non-competitive  [470.1] 
pastoral holdings  [472.1], [472.2], [473.1], 

[474.1], [475.1], [475.2], [475.3] 
perpetual  [468.1] 
plans  [290A.5]  
post-Wolfe freeholding lease  [460.1], [461.1], 

[461.2], [462.1], [463.1], [463.2] 
right to  [471.1], [47l.2], [478.1], [478.2] 

pre-Wolfe freeholding lease  [456.1], [457.1], 
[457.2], [458.l], [458.2], [459.1], [459.2] 

purpose of  [153.1], [153.2] 
additional  [154.1], [154.2], [154.3], 

[154.4] 
rail corridor  [15.33]  
recording of see Recording  
reduction of term  [155.4], [155D.1] 

notice  [155DA.1] 
renewal of,  

acceptance of offer for  [161.1], [162.1], 
[162.2]  

application  [158.1], [158.3], [158.5], 
[158.6], [l58.7] 

conditions of offer for  [160.2] 
encumbrances  [162.5]  
land not included in offer for  [163.1]  
notice of Minister's decision  [160.1] 

appeal against  [160.3]  
prohibition on  [158.4], [l58.8] 
protected area, over  [332.13] 
relevant considerations  [159.1], [159.2], 

[159.3], [159.4] 
short term extension  [164.1]  
subject to registered interests, new lease is 

[162.3] 
rent under see Rent 
reserves  [32.1] 

conditions permitted and prohibited  [32.5] 
consulting trustee  [32.7] 
determining whether lease exists  [32.1] 
when lease may be granted  [32.6] 

resumption of see Resumption 
right to occupy  [137.1] 

improvements, where  [137.2], [137.3]  
improvements, where no  [137.4] 

significant development, for  [128.1], [129.1], 
[130.1], [476.3] 

special  [476.1], [476.3] 
change of purpose  [477.1] 

subdivision of  [322.8J] 
sublease of see Sublease 
surrender of see Dealings surrender  
survey fee  [141.1] 
statutory trust for sale or partition of  [322.12] 
transfer of see Dealings transfer  
unallocated State land, inclusion of  [360A.8] 

Lease (State)  [15.1], [15.2] 
Acts other than Land Act 1994 [15.16] 
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Aboriginal Land Act 1991  [15.64] 
Aborigines and Torres Strait Islanders 

(Land Holding) Act 1985  [15.54], 
[15.55], [15.56], [15.57], [15.58], 
[15.59], [15.60], [15.61] 

Housing Act 2003  [15.17], [15.18], 
[15.19], [15.20], [15.21], [15.22], 
[15.23], [15.24], [15.25] 

Housing (Freeholding of Land) Act 1957  
[15.26], [15.27], [15.28] 

Housing Legislation Amendment Act 2005  
[15.29], [15.30] 

Industrial Development Act 1963  [15.31] 
Torres Strait Islander Land Act 1991  

[15.64] 
Transport Infrastructure Act 1994  [15.32] 

busway  [15.43], [15.44], [15.45] 
light rail  [15.40], [15.41], [15.42] 
local government tollway corridor  

[15.50], [15.51], [15.52] 
rail corridor  [15.33], [15.34], [15.35], 

[15.36], [15.37], [15.38] 
grant of fee simple over  [15.39] 

State toll road corridor  [15.47], 
[15.48], [15.49] 

application of ordinary laws to  [15.133] 
below high-water mark  [15.86] 

marine facilities  [15.88] 
port authority  [15.87] 
State managed boat harbour  [15.89] 
tidal works  [15.89A] 

brigalow  [15.72] 
control, right of  [15.133]-[15.133H] 
corporeal estate  [15.113A] 
creation of  [15.96], [15.99] 

equitable relief  [15.97] 
legitimate expectation for  [15.98] 

dealings in  [15.147] 
derogating from grant  [15.145] 
distinguishing, from other occupation rights  

[15.105] 
permit  [15.106] 

end of  [15.103], [15.104] 
equitable interest in land  [275.16] 
exchanging, for land  [18.2], [18.3] 
exclusive possession, right to  see also  control, 

right to  [15.134], [15.135], [15.137], 
[15.138] 

area and location of lease  [15.142] 
conditions of lease  [15.141] 
history of lease  [15.144] 
inspection powers  [15.140] 
native title  [15.136] 
reservations  [15.139], [21.15] 
unallocated State land  [15.143] 

extension of  [15.146] 
freeholding lease  [15.6] 

Land Act 1994  [15.6A] 
land tax  [15.6B] 

Governor in Council  [15.93] 
implied incidents of  [15.131], [15.132] 
key matters concerning, under Land Act 1994  

[15.4] 
Land Act 1962, continued under Land Act 

1994  [15.15] 
Land Act 1994  [15.6A] 
lease land  [15.2] 
lessor and lessee relationship under  [15.120], 

[15.127], [15.147] 
whether contractual  [15.121], [15.122], 

[15.123], [15.124], [15.125], [15.126] 
licensing of  [15.147] 
mandatory conditions  [199.2A] 
modern  [15.3], [15.147] 
native title  [15.114], [15.136] 
nature of  [15.111], [15.112], [15.113], 

[15.114], [15.115], [15.116], [15.117], 
[15.118], [15.119] 

necessity for  [15.73] 
possession 

nature of  [15.133AA] 
right to exclusive possession  [15.133A] 

property, as  [15.1A] 
Property Law Act 1974 [15.127] 
purpose of  [15.75], [15.139A] 

pre-Land Act 1994  [15.77] 
types of  [15.76] 

commercial, industrial and 
development  [15.84] 

no purpose  [15.75A]   
rural  [15.77], [15.78] 

aggregation, corporation and trust 
restrictions for  [15.83] 

pastoral holding  [15.80] 
pastoral development holding  

[15.80] 
preferential pastoral holding  

[15.80] 
pre-Land Act 1994  [15.79] 
stud holding  [15.80] 

rural leasehold land  [15.82] 
special circumstances  [15.85] 

quarry material and see reservations in 
grants, quarry material 

quiet enjoyment under  [15.145] 
recognition under Land Act for purposes of 

another Act  [15.95A] 
register, leasehold land  [15.72A] 

examples  [15.72D] 
registration of  [15.102], [15.102A] 

rights conferred, impact on  [15.113B] 
reservations in see reservations in grants 
rural lease, aggregation of  [15.83] 
start of  [15.100], [15.101] 
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State’s power to  [15.94] 
status of land on determination of  [15.128], 

[15.129], [15.130] 
types of  [15.4] 

freeholding  [15.6A], [15.7] 
exchanging  [18.2] 
grazing homestead  [15.12], [15.13] 

deed of grant for former  [15.14] 
post-Wolfe  [15.10], [15.11] 
pre-Wolfe  [15.8], [15.9] 

perpetual  [15.5], [15.5A] 
term  [15.4] 

Leasehold tenure, 
differences with freehold tenure  [14.56] 

Lessee 
right to deal with interest  [321.3], [321.5] 

Licence 
fence  [484.1] 

cancellation of  [485.1] 
mandatory conditions  [199.2A] 
occupation  [480.1], [480.2] 

cancellation or surrender of  [481.1], 
[481.3] 

improvements  [482.1] 
recording of see Recording  
road see Road, closure  

Lien 
general  [390.1]  

Life estate  [14.69] 
Light rail land  [15.40], [15.41], [15.42] 
Liquidation notice see also Trust  
Liquidator see also Trust 
Littoral  

landowner  [8.1] 
rights  [8.6], [8.6A], [8.6B] 

Living area 
definition  [146.2] 

Lodge see also Documents 
Lopping see also Tree management 
Marine facility lease for  [15.88] 
Minerals, reservations for see reservations in 

grants, minerals. 
Miners homestead 

application for freeholding  [496.1],  [498.1], 
[499.1], [499.2], [500.1], [501.1], [501.2], 
[502.1], [502.2], [503.1], [503A.1], [503B.1], 
[503C.1], [503D.1], [503E.1], [503F.1], 
[503G.1], [503H.1], [503I.1] 

refusal or lapse  [497.1] 
definition  [495.1]  

special perpetual mining purposes lease  
[503J.1], [503J.2], [503K.1]  

Mining interests  [16.8], [20.4], [20.5], [20.6], 
[20.7] 

unallocated State land subject to  [20.1], [20.3] 
Minister 

approval for trustee lease  [57.6]  
approval of dealings  [321.4] 
buying land  [19.1] 
delegation of powers under Act  [392.1], 

[392.2] 
granting land  [14.45] 

Model by-laws 
trust land  [56.1], [56.2], [56.3], [56.4] 

Mortgage  
amendment of  [343.1], [343.3], [343.4] 

priority of  [344.1], [344.3], [344.4], 
[344.4], [344.5] 

effect of  [341.1], [341.3] 
equitable  [340.5] 
meaning of  [340.3], [341.3] 
Ministerial approval  [340.4] 
mortgagee of see Mortgagee 
registration of  [340.1]  
release of  [342.1], [342.3], [342.4] 
requirement to confirm identity of mortgagors  

[288A.1]-[288C.2] 
Mortgagee 

in possession  [68.1] 
lease,  

entitlement to sell  [345.1], [345.2], 
[345.3], [345.4] 

sale of  [346.1], [346.2], [346.3], 
[346.4], [347.1], [347.2], [347.3], 
[348.1], [348.2], [348.3], [348.4], 
[348.5], [348.6], [348.7], [350.1], 
[350.3] 

liability of  [349.1], [349.3], [349.4] 
receiver, appointment of  [349.5] 

position of  [68.3] 
Native title  [27.1] 

connection to land and waters  [27.7] 
dealings in  [27.12] 
definition of  [27.1] 
enforcement of  [27.2] 
establishing  [27.9] 
extinguishment of  [27.14] 

compensation for  [27.19] 
executive act  [27.15], [27.17] 
fee simple estate  [14.87], [27.20] 
fee simple estate in trust  [27.21] 

construction of public works on  
[27.22] 

lease  [27.23] 
conditions of  [27.25] 
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mining  [27.26] 
purpose of  [27.24] 

legislative act  [27.15] 
partial  [27.18] 
reservations and exceptions in grants  

[27.32] 
reserve  [27.27] 

Aboriginal or Torres Strait Islander  
[27.28] 

road  [27.29] 
statutory grant  [27.31] 
vesting of land  [27.30] 

holders of  [27.6] 
successors to  [27.8] 

Land Act 1994 [27.33], [27.34] 
dealings under  [27.35] 

lease  [15.114], [15.136] 
location of  [27.10] 
Native Title Act 1993 (Cth) [27.40] 
nature of  [27.1], [27.4] 
origins of  [27.5] 
protection of  [27.2] 
Racial Discrimination Act 1975 (Cth) [27.13] 
recognition of  [27.2] 

limitations on  [27.11] 
State to State grant  [27.185], [27.186], 

[27.187], [27.188], [27.189], [27.190], 
[27.191] 

work procedures for the State  [16.27] 
Native Title Acts  [27.37] 

declaration of native title outside  [27.50] 
definitions under  [27.293]-[27.349] 
grants by the State  [27.288], [27.289], 

[27.290], [27.291], [27.292] 
Land Act 1994 [28.1], [28.2] 
Native Title Act 1993 (Cth)  [27.39] 

access rights for indigenous persons under 
[27.282] 

activities on land or waters subject to valid 
lease  [27.283] 

act under  [27.41], [27.72] 
affecting native title  [27.73] 
future  [27.200], [27.201], [27.202], 

[27.204] 
freehold test  [27.264], [27.265], 

[27.266], [27.267], [27.268], 
[27.269] 

indigenous land use agreements see 
Indigenous land use 
agreements 

invalidity of  [27.276] 
low impact  [27.261], [27.262], 

[27,263] 
management of water and airspace  

[27.240], [27.241], [27.242], 
[27.243] 

offshore places  [27.270], [27.271], 
[27.272], [27.273], [27.274], 
[27.275] 

primary production  [27.220], 
[27.221], [27.222], [27.223], 
[27.224], [27.225], [27.226], 
[27.227], [27.228], [27.229], 
[27.230], [27.231], [27.232], 
[27.233], [27.234], [27.235], 
[27.236], [27.237], [27.238], 
[27.239] 

procedures indicating absence of 
native title  [27.219] 

public service facilities  [27.256], 
[27.257], [27.258], [27.259], 
[27.260] 

renewals and extensions  [27.244], 
[27.245], [27.246], [27.247], 
[27.248], [27.249], [27.250] 

reservations, leases   [27.251], 
[27.252], [27.253], [27.254], 
[27.255] 

right to negotiate  [27.277], 
[27.278], [27.279], [27.280] 

intermediate period  [27.104A], 
[27.105], [27.106], [27.107], 
[27.108], [27.109], [27.110], 
[27.120] 

category A  [27.112], [27.113] 
category B  [27.115], [27.116] 
category C  [27.117] 
category D  [27.118] 
compensation for  [27.121] 
mining rights  [27.122] 
reservations  [27.119] 
validation of  [27.111] 

past  [27.77], [27.78], [27.79], [27.80], 
[27.81], [27.82], [27.83], [27.93] 

category A  [27.86], [27.87] 
category B  [27.88], [27.89] 
category C  [27.90] 
category D  [27.91] 
compensation for  [27.94] 
reservations  [27.92] 
validation of  [27.84] 

previous exclusive possession  
[27.134], [27.135], [27.136], 
[27.137], [27.138], [27.139], 
[27.158] 

acts beneficial to indigenous 
persons  [27.150] 

agricultural leases  [27.143] 
commercial leases  [27.142] 
compensation for  [27.159] 
Crown to Crown grants  [27.153] 
environmental reserves  [27.151] 
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extinguishment by  [27.155], 
[27.156], [27.157] 

freehold estates  [27.141] 
leases conferring exclusive 

possession  [27.147] 
legislation providing for non-

extinguishment  [27.152] 
mining leases  [27.145] 
national parks  [27.151] 
pastoral leases  [27.143] 
public works  [27.149] 
regulations  [27.154] 
residential leases  [27.144] 
Scheduled interests  [27.140] 
vesting of land  [27.148] 

previous non-exclusive possession  
[27.167], [27.168], [27.169], 
[27.170], [27.175] 

agricultural leases  [27.171] 
compensation for  [27.177] 
extinguishment by  [27.172], 

[27.173] 
pastoral leases  [27.171] 
reservations  [27.174]  

confirmation of certain rights (natural 
resources et cetera) under  [27.286], 
[27.287] 

determinations of compensation under  
[27.50], [27.51], [27.52], [27.53] 

applications for  [27.67] 
striking out applications for  [27.65] 

determinations of native title under  
[27.42], [27.43], [27.44], [27.45], 
[27.46], [27.47], [27.48], [27.69]  

applications for  [27.67] 
Federal Court  [27.60], [27.61], 

[27.62], [27.63] 
orders made by  [27.68] 

parties to  [27.64] 
striking out applications for  [27.65] 

extinguishment under  [27.74] 
disregarding  [27.192], [27.197] 

reserves  [27.193], [27.194], 
[27.195] 

vacant Crown land  [27.196], 
[27.198], [27.199] 

native title registrar under  [27.54], [27.55] 
native title under  [27.40] 
non-extinguishment principle under  

[27.74] 
representative Aboriginal/Torres Strait 

Islander body  [27.71] 
registered native title body corporate  

[27.70] 
registration of claims under  [27.56], 

[27.57], [27.58] 
Scheduled interests under  [27.184] 

Native Title (Queensland) Act 1993, 
intermediate period act under  [27.123], 

[27.124] 
category A  [27.126], [27.127] 
category B  [27.128], [27.129] 
category C  [27.130] 
category D  [27.130] 
compensation for  [27.133] 
indigenous land use agreement 

[27.131] 
reservations  [27.132] 
validation of  [27.125] 

past act under  [27.96] 
category A  [27.98], [27.99] 
category B  [27.100], [27.101] 
category C  [27.102] 
category D  [27.103] 
compensation for  [27.105] 
reservations  [27.104] 
validation of  [27.97] 

previous exclusive possession act under  
[27.160], [27.161], [27.166] 

compensation for  [27.165] 
extinguishment by  [27.162] 
reservations  [27.163] 
State to State grants  [27.164] 

previous non-exclusive possession act 
under  [27.178], [27.179], [27.182] 

compensation for  [27.183] 
extinguishment by  [27.180] 
reservations  [27.181] 

native title work procedures  [28.3] 
objects of  [27.38] 
reserve  [31.14]  

Navigable river see also Tidal navigable river 
change of course in  [9.127] 
common law  [8.20] 
Harbours Act 1955 [8.21] 
Land Act 1994 [8.21] 
meaning of  [8.21] 
navigability in fact of  [8.22] 
public rights in  [8.23] 

fishing  [8.25] 
navigation  [8.24] 

ship  [8.27] 
Navigation 

public right of  [8.23], [8.24], [8.24B] 
derogation by statute  [8.24] 

Non-competitive Lease see also Lease non-
competitive 

Non-tidal boundary (lake)  [13A.2] 
subdivision  [13A.11] 

Non-tidal boundary (watercourse)  [13A.2] 
subdivision  [13A.11] 

Non-tidal river  [9.18] 
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bank, meaning of  [13A.50] 
bed, meaning of  [13A.50] 
change in course of  [13A.60] 
common law  [13A.20] 
floodwater, meaning of  [13A.50] 
high bank  [13A.50] 
water, meaning of  [13A.50] 
watercourse, meaning of  [13A.50] 
Water Act 2000 [13A.30], [13A.50] 

Object 
chap 3, pt 1, of  [30.1], [30.2], [30.3], [30.4] 

Occupation licence see also Licence 
Offer 

acceptance of  [442.2]  
before commencement of Act  [510.1] 
lapse of  [442.1] 

Original decision see also Review 
Pasturage rights 

general  [432.1], [432.4] 
stock  [432.3] 
stock route  [432.2] 

Penalty interest see also Rent 
Permit, 

below high-water mark  [178.1] 
“high-water mark”, [178.2] 
power of a port authority to issue  [178.3] 

cancellation or surrender of  [180.1], [180.4]  
commencement  [138A.1] 
conditions of see Conditions  
dividing fences  [156.3], [179.1]  
existing  [483.1]
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general provisions in Act, application of  
[l77.8]  

lease distinguished  [15.106] 
mandatory conditions  [199.2A] 
meaning of  [177.2] 
obtaining a  [177.3]  
purpose and terms  [177.5]  
recording of see Recording  
registration of  [177.6]  
rent under see Rent 
reserve, over  [177.7]  
road, over  [95.5], [177.7] 
surrender of a  [180.4]  
term , [177.4] 

Permittee 
death of  [180.5] 

Perpetual lease see Lease perpetual  
Personal representative  

documents, references in  [378.1] 
registration of  [377.1], [377.3], [377.4]  

Personal residence condition see also Conditions 
Petroleum interest  [16.8] 
Plans of survey 

plans of subdivision, 
amalgamation of 2 or more lots under  

[290E.4] 
dedication of land to public use under  

[290E.5] 
form  [290J.10] 
redefinition of lot under  [290E.6] 
registration of  [290F.1], [290J.1]-

[290J.10], [290K.1] 
roads and watercourse  [290M.1] 
standard format  [290G.1] 
tidal boundary  [431NA.1]-[431NG.1] 
types of  [290E.1] 
volumetric format  [290H.1] 

pre-examination of  [290N.1] 
standard format  [290B.1] 
types of permitted under the Land Act 1994  

[290A.1] 
volumetric format  [290C.1] 

Port 
changing tenures of  [504.1], [504.2], [505.1] 

Port authority, lease to  [15.87] 
Post-Wolfe freeholding lease see also Lease 
Power 

title, distinguished from  [14.2] 
Power of attorney 

existing  [518.1] 
register  [383.1]  

Pre-Wolfe freeholding lease see also Lease 

Profit a prendre 
amending a  [373N.1] 
application of  [374E.1] 
dealing with a  [373Q.1]-[373Q.4] 
freehold land and lease  [373H.1] 
leases that may be subject to  [373E.1], 

[373F.1] 
Ministerial approval for  [373G.2] 
natural resource [373F.1] 
nature of  [373E.2], [373E.3] 
registration of  [373G.1], [373J.1] 
releasing or removing a  [373O.1] 
requirements of  [373I.1] 
same owner  [373K.1], [373L.1], [373M.1] 
surrender of lease  [373P.1]-[373P.3] 

Public purpose reservations see reservations in 
grants, public purpose 

Public thoroughfare easement  [369.2] 
Quarry material  [22.3] 

reservations in grants for see reservations in 
grants, quarry material 

Radical title  [14.30] 
State’s powers  [14.2] 
State’s title to  [14.2] 
unallocated State land  [14.1A] 
waste land  [14.1A] 

Rail land, 
fee simple estate  [14.83], [15.39] 
grant to State  [17.6] 
land evaluation  [16.21] 
lease of  [15.33], [15.34], [15.35], [15.36], 

[15.37], [15.38] 
Reclaimed land see Land making available 
Recording 

particulars 
evidentiary effect of  [303.1] 
general  [280.1] 

Recreation area  [16.10] 
References in Acts and documents 

general  [511.1]  
Register 

chief executive, kept by  [276.1] 
correction of  [291.1], [291.3], [291.4] 
documents  [283.1], [283.3] 
entitlement to search  [284.1], [284.3] 
form of  [277.1], [277.2] 
land management agreements  [279.1] 
other information  [281.1] 
particulars  

may be recorded  [280.1] 
must be registered  [278.1] 

transition to sale agreements  [279.1] 
unallocated State land, of  [275.8A], [533.127] 
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Registered owner, 
rights of  [14.75] 

Registration see also Dealings 
benefits of  [300.1], [300.2], [300.3]  

transfer and creation of interest in land  
[301.1], [301.2], [301.3], [301 4], [302.1] 

documents, of,  
chief executive’s procedures  [282.1] 
lodged before commencement  [509.1] 
order  [297.1], [297.3], [297.4] 
priority  [298.1], [298.3], [298.4] 
reference number, distinguishing 
requirements  [287.1], [287.2], [287.3] 

public notice  [294.1], [294.3], [294.4], [294.5] 
Registration system under Land Act 1994 

Land Title Act, comparison with  [275.16] 
nature of  [301.3A] 

Regulations 
power to make, Governor in Council’s  [448.1] 

Remedial action 
notice, Minister’s power to give  [214.1] 

Renewal application see also Lease renewal of 
Renewal of lease see Lease renewal of 
Rent 

adjustments  [184.1] 
change in purpose of lease, licence, permit  

[184.2], [184.3], [184.4], [184.5], [184.6] 
categories  [182.1], [182.2] 

appealing against  [182.3]  
charitable, recreational and sporting concession 

[186.1]  
concessional  [185.1], [185.2], [185.3], [487.1] 
freeholding lease  [183.4] 
maxims of assessment  [181.2] 
payable  [183.1] 
payment of  [190.1], [190.2] 

deferral  [192.1], [192.2], [192.3] 
change of circumstances  [194.1 ]  
forgiveness  [193.1]  

non-payment  [196.1] 
notice of intention to cancel  [197.1] 
reinstatement  [198.1] 

overpayment  [191.1], [191.2] 
penalty interest  [195.1]  
periods  [181.3], [181.4]  
property building up concession  [188.1], 

[188.2]  
rent  [183.3] 

increase, undue  [183AA.2] 
set rents  [183A.1], [183A.2]  
valuation  payable  [184.3] 

residential hardship concession  [187.1], 
[187.2]  

under Act and general law  [181.1]  

Repealed miners homestead Acts see also 
Miners  

Requisition see also Documents 
Reservation 

existing  [508.3] 
resumption of, [229.1], [229.2] 

effect of [230.1] 
Reservations in grants  [21.2] 

authorised,  
Forestry Act 1959  [21.12] 

Land Act 1994  [21.8] 
Mineral Resources Act 1989  [21.9] 
Petroleum Act 1923  [21.10] 
Petroleum and Gas (Production and Safety) 

Act 2004  [21.11] 
disposal of, where no longer needed  [24.1], 

[24.2], [24.3], [26A.1], [26A.2], [26A.3] 
boundaries of  [26.1], [26.2], [26.4] 
new deed of grant, deed of grant in trust or 

amended lease  [26.3] 
resumption  [24.5] 
sale  [24.4], [24.6], [25.1] 

unimproved value  [25.2], [25.3] 
floating  [23A.1] 

boundaries of, where no longer needed and 
disposed of  [26.1] 

forest entitlement areas  [21.17], [21.18] 
where no longer needed  [24.7] see forest 

entitlement areas. 
forest products  [21.20] 
future conservation areas  [23.6], [23.7], [23.8] 
land management, for strategic  [31.4] 
minerals  [21.13], [21.14] 
nature of  [21.3], [21.4] 

change in meaning of  [21.18] 
exceptions compared  [21.6] 
public purpose  [21.5] 

public purpose  [23.1], [23.2], [23.4], [23.9] 
area of  [23.5] 
disposal of, where no longer needed  [24.1] 
floating  [23A.1], [23A.2] 

allocation of to new lots  [23A.4], 
[23A.5], [23A.6], [23A.7] 

future conservation areas  [23.6], [23.7], 
[23.8] 

quarry material  [22.1] 
definition of  [22.3] 
freehold land  [22.8], [22.10] 
leases  [22.9], [22.9A], [22.10] 
new deed of grant, deed of grant in trust  

[22.11] 
State ownership of  [22.2], [22.4], [22.5] 

Crown holding  [22.7] 
Crown land  [22.6] 

right to exclusive possession  [21.16] 
sale of  [24.1], [24.4], [24.6], [25.1] 
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Reserved road  [21.7] 

Reserves 
adjustment of, 

altering boundaries and purpose  [31.9] 
application for [31C.1] 

boundaries 
change in  [31A.1] 
subdivision  [31A.2] 

change of purpose [31B.1] 
common  [31.4] 
"community purposes", [31.6] 

“inappropriate interests” [30.4] 
continuation under Act  [31.5]  
dedication of  [31.1] 

acquisition of land under Acquisition of 
Land Act 1967 [31.4] 

application for  [31C.1] 
determination  [31.3] 
gazettal  [31.7] 

easement over  [31.13B] 
easement benefiting reserve  [31.13E]   
power of attorney  [31.13F] 
State lease does not confer control  

[31.13C] 
statutory right of user  [31.13G] 
trustee lease over reserve  [31.13D] 

existing  [449.1]  
improvements, ownership of  [31.13]  
management  [31.11] 
native title  [31.14]  
nature of  [31.2], [31.4] 
notice of registration of action  [31F.1] 
object of chap 3, pt 1  [30.1], [30.2] 
operational reserve  

deed of grant 
application for  [34I.1], [34I.2] 
notice of proposal to issue  [34J.1] 

fee simple estate  [14.82], [17.5] 
other Acts  [31.6], [31.16] 
owner of  [31.12] 
public place, as  [31.10] 
public right of access  [31.10]  

local laws  [31.10] 
reservation, distinction  [31.8]  
reserve for road, meaning of  [31.8] 
reserved from sale or lease, meaning of  [31.4] 
reserved road, meaning of  [31.8] 
revocation  [33.1] 

consequences  [33.1A] 
derogation  [33.6], [34.1]  
different and more appropriate tenure  

[33.4] 
no longer required for community purpose 

[33.2]  
priority development areas  [33.5] 

public interest  [33.3]  
reserve 

easement over  [33.7A] 
improvements  [34H.1], [34H.2] 

resumption of land in [31.12] 
State lease exists  [33.7] 

road reservation, meaning of  [31.8] 
State leases  [32.1], [32.3A], [33.7] 
trustee  [31.10A] 

dealings in a reserve  [31.13A] 
owner for legal proceedings, as  [31.10A] 
possession, entitlement to  [31.10A] 
public power  [31.10] 
trustee interests [31.12] 

Resumption of lease or easement [215.1] 
Acquisition of Land Act 1967  [221.1]  
compensation, calculation of  [226.3] 
condition of a lease, under  [223.1], [224.1] 

compensation  [226.1], [227.1] 
effect  [225.1],  

constructing authorities, for  [218.1] 
easement, of  [217.1], [220.1] 
effect of [225.1] 
improvements  [226.2] 

compensation for [225.2] 
lease, of  [216.1], [220.1], [224.1] 
objection  [216.1] 
possession  [229.2] 
public purpose otherwise than under 

reservation  [228.3]  
reservation for a public purpose, of  [228.1], 

[229.1] 
Acquisition of Land Act 1967  [231.1]  
compensation  [230.2], [232.1], [233.1] 
effect  [230.1] 
severance  [230.2] 

Review of decisions and appeals 
appeal  

notice of right  [421.1]  
contents  [421.3] 

who has right  [421.2|  
internal review  [422.1], [422.3] 

application for  [422.2], [424.1], [424.2], 
[424.3], [424.4]  

review decision  [426.1], [426.2], [426.3], 
[426.4] 

appeal against  [427.1], [427.2], 
[428.1], [428.2], [428.3], [428.4], 
[428.5] 

powers of court on  [429.1], [429.2], 
[429.4], [430.1], [430.2], [431.1] 

stay of operation of decision  [425.1], 
[425.2], [425.3], [425.4]  

who may apply for  [423.1], [423.2], 
[423.3], [423.4] 

Right line tidal boundary  see Tidal boundary 
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Riparian land  [8.1] 
Riparian rights  [8.6] 
River  see also  Navigable river; Tidal waters 

meaning of  [8.18] 
navigation  [8.24] 
non-tidal river 

common law  [13A.20] 
watercourse, as  [8.18] 

Road 
build,  Minister may  [110.1] 

local government, same liabilities and 
duties as  [110.3]  

carpark as, shopping centre  [93.7] 
classification of  [93.6], [93.6A]  
close, application to  [99.1] 

changing  [102.1] 
closure of  [98.1] 

considerations for Minister  [99.3] 
"inquiry and notice", [98.3]  
local government area  [99.4]  
objections  [101.1], [101.2], [101.3] 
permanent  [98.2], [108.1] 
permit over road  [103.6] 
public notice of closure  [100.1]  
temporary  [98.2] 

existing  [455.1] 
reopening of  [107.l] 
road licence  [103.1], [103.2], [103.3], 

[103.4], [103.5], [104.1], [104.2], 
[105.1] 

still dedicated land  [106.1] 
creation of  [93.7] 
dedication  [94.1] 

implied  [93.7] 
private  [93.7] 

definition  [93.1], [93.2], [93.3], [93.4] 
types of  [93.5] 

destruction of road  [95.3A] 
early grants reserving Crown right  [93.4B] 
esplanade, reserved  [94.1] 
existing  [454.1] 
existing leases, in  [96.1], [96.2] 
highway 

closing or stopping up  [98.1A] 
road as  [93.7] 

infrastructure in  [95.3B] 
local government control  [111.1], [111.2] 
permit over  [95.5] 
status, clarification of  [97.1] 
use of, power to regulate  [93.7] 

Road closure application see under Road 
Road licence see under Road  
Rural lease see under Lease (State) 
Rural leasehold land  [15.82] 

adjustment  [15.82B] 
offer for renewal, right to receive  [15.82A] 
pastoral leases for grazing and agriculture  

[15.80A]  
Sale notice 

information to be included in  [114.1], [114.2]  
Sale to Local Authorities Land Act 1882 

deed of grant under  [490.1], [491.1], [491.2], 
[492.1], [492.2], [492.3], [493.1], [493.2]  

Seisin see Estates and seisin, Doctrine of 
Set rent see also Rent 
Special lease see also Lease 
Standard document see also Documents 
State 

grant of land to  [17.1], [17.2], [17.3], [17.4], 
[17.5], [17.6], [17.7] 

interest in unallocated State land  [302.1], 
[302.3] 

administration of  [14.2] 
title to  [14.2] 

State grant 
acquiring rights in land before  [14.46] 
cancellation of  [14.35], [14.42], [14.47], 

[14.49], [14.50], [14.51], [14.52], [14.54] 
compulsory acquisition of  [14.36], [14.37], 

[14.38], [14.39] 
conditions in  [21.19] 
correcting  [14.42] 
derogation from  [14.35] 
evaluation before  [14.8] 
granting  [14.43] 

Governor in Council  [14.44] 
Minister  [14.45] 

interpretation of  [14.40], [14.41] 
invalid, and native title  [14.55] 
lease  [15.94] 
registration  [14.47A] 

State lands legislation  [1.19] 
allocation of land under  [1.21], [14.23] 
history of in Queensland  [1.20] 

State managed boat harbour, lease for  [15.89] 
State toll road corridor land  [15.47], [15.48], 

[15.49] 
State waters 

public rights in  [8.2B] 
State ownership  [8.2B] 

Stock route see also Pasturage rights 
Strata 

possession of  [5.3] 
Sublease 

amending  [336.1], [336.3] 
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Ministerial approval  [336.6] 
restrictions on  [336.4] 

approval, without  [332.8] 
duration of  [332.3] 
eligibility to hold  [332.12]  
general authority to  [333.1], [333.2]  
holding over under  [332.10]  
investigative work prior to grant  [332.8] 
lessee  [337.l], [337.2] 
Minister’s approval of  [332.4] 
mortgage of see Mortgage 
nature of  [332.2], [332.5], [332.6], [332.7], 

[332.8] 
options for renewal  [332.11] 
preparatory work prior to grant  [332.8] 
prohibited, when totally  [334.1] 
re-entry by sublessor  [339.1], [339.3], [339.4] 
registration of  [335.1], [335.2], [335.3] 
sub-subleases  [334A.1], [334A.2], [334A.3] 
surrender of  [328.1], [328.3], [328.4], [328.5], 

[328.7] 
trespass  [332.9] 
validity of, against mortgagee  [338.1], [338.2], 

[338.3], [338.4] 
Sustainable development  [1.17] 
Swamp  [8.29] 
Tender see Land making available  
Tenure  [16.4] 

doctrine of  [14.24], [14.25], [14.26], [14.27], 
[14.29], [14.33] 

grant to State  [17.7] 
estate without tenure  [14.24A] 
meaning of  [14.30] 

Tidal boundary  [8.44]-[8.195] 
adjoining land  [9.21] 
esplanade  [9.21] 
fee simple grant below tidal boundary  [5.5] 
grant of land below  [8.195] 
land adjacent to  [9.1] 
meaning of  [8.50], [9.20] 
right line tidal boundary  [9.1] 

meaning of  [9.20] 
shift in  [9.95] 

action to prevent  [9.95] 
Tidal influence 

meaning of  [8.19A] 
waters subject to  [8.19], [8.50], [9.50] 

Tidal land  [8.2], [8.2A] 
ambulatory boundary principles  [8.1B], [8.27], 

[9.125] 
dealing with  [9.120], [13.1] 
State property in  [9.55] 
unallocated State land  [5.6], [5.7] 

Tidal navigable river  see also  Navigable river 

beds and banks of, meaning of  [9.85] 
boundary of lot 

contained within  [9.190] 
forming  [9.185] 

common law  [8.20] 
meaning of  [8.18A] 
non-tidal navigable river  [8.24] 
shores of, meaning of  [9.85] 

Tidal waters  see also High-water mark; Land 
near high-water mark; Navigable river; State 
waters 

adjacent land without tenure  [15.90] 
airspace above  [9.65] 
lease  [15.86], [15.92] 

Harbours Act 1955   [15.86A]   
meaning of  [8.200] 
public rights in  [8.23] 

fishing  [8.25] 
navigation  [8.24] 

reclaim land, authority to  [15.92] 
river  [8.24] 
State’s property in  [9.55] 

Tidal works, lease for  [15.89A] 
Tide  [8.19] 
Tied condition see also Conditions  
Title 

power, distinguished from  [14.2] 
Tollway corridor land   

local government [15.50], [15.51], [15.52] 
Torres Strait Islander Land Act 1991  [15.64] 

fee simple estate in trust  [39.3]  
Transport corridor leases  [15.32] 
Transport Infrastructure Act 1994  [15.32] 
Transport land  [390A.1] see also Building 

management statements 
Tree see also Tree management 

Tree management 
"critical area", [253.1]  
general  [252.1], [252.3] 
"tree", [252.2] 

Trespass notice see also Unlawful occupation of 
non- 

Trespass order see also Unlawful occupation of 
non- 

Trespass related act see also Unlawful 
occupation of  

Trust land see also Fee staple estate in trust and 
Reserve  

cemetery purposes  [79.1], [80.1], [81.1] 
exhumation  [83.1] 
existing  [506.1] 
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Financial Administration and Audit Act 1977  
[90.1] 

grants 
considerations as to type of  [57.4] 
occupation, rights of  [57.4] 
use, rights of  [57.4] 

grouping of  [62.1]  
licensing of  [57.4]  
management of  [46.4] 

management plan for  [48.1], [48.2], [48.3] 
mortgaging  [70.2], [70.3] 
nature of trust of  [46.3] 
object of chap 3pt 1  [30.1], [30.2]  
surrender of land for public purpose  [84.1], 

[85.1], [86.1], [87.1], [88.1]  
survey of  [89.1]  
Trusts Act 1973  [90.1]  
use outside Land Act 1994  [57.2E] 

Trust of trust land 
charitable trust  [46.3] 
elements of trust  [46.3] 
Financial Administration and Audit Act 1977  

[90.1]  
nature of  [46.3] 
Trusts Act 1973  [90.1] 
winding up of  [74.1], [78.1] 

appointment of liquidator in relation to 
[74.1], [74.2]  

sale of trust assets  [76.1]  
trustee and others to assist  [77.1], [77.2] 
vesting of trust property in liquidator  [75.1] 

Trustee lease see also Trust land; Trustee lessee 
Aboriginal Land Act 1991 [57.5A] 
cancellation of  [65.1] 

compensation  [65.6] 
Minister, by  [65.3] 
removal of improvements on  [66.1]  
trustee, by  [65.2] 

conditions on  [61.1], [61.2], [61.3], [61.4] 
construction of  [57.7A] 
existing  [453.1] 
Integrating Planning Act 1997  [57.11] 
licensing  [57.4] 
mandatory standard terms document  [57.15] 
Ministerial approval [57.6] 

basis for  [59.1], [59.2] 
Minister approves, what the  [57.6A] 
nature of  [57.3] 

takes effect, when  [57.9]  
operational DOGIT  [61.2A] 
power to grant  [57.1] 

general authority  [57.8], [64.1], [64.2] 
local government  [64.3] 
nature of trustee's power  [57.2] 

related transactions  [58.1], [58.4], [58.5], 
[58.6], [58.7] 

approval of  [59.1], [59.2] 
sublease of  [58.8] 

conditions on  [61.1], [61.2], [61.3], 
[61.4]  

rent  [63.1], [63.2], [63.3] 
Retail Shop Leases Act 1994  [57.12] 
Torres Strait Islander Act 1991  [57.5A] 

Trustee lessee 
power to deal with interest  [58.1]  

nature of  [58.2] 
Trustee of trust land 

accounting functions of  [47.1], [47.2]  
administrative functions of  [46.1] 

duty of care for land  [46.8] 
nature of  [46.2], [46.4], [46.5] 
noxious plants  [46.6] 
protecting and maintaining improvements  

[46.9] 
records, keep  [46.7] 

appointment of  [44.1] 
conditions of  [44.4] 
details of  [45.1] 
how  [44.3] 
new trustee  [51.3] 
qualifications for  [44.2] 

consulted before lease granted over reserve 
[32.7]  

declaration of as statutory body  [52A.1] 
powers  [53.1], [53.3]  
Statutory Bodies Financial Arrangements 

Act 1982  [52A.2] 
existing  [450.1], [452.1]  
external audits  [49.1] 
fee simple estate in trust  [35.4] 
information and inspection of records  [48.1] 

land management planning  [48.2] 
management plan  [48.3]  

legal proceedings, trustee and ownership  
[91.1]  

liability for personal injury/property damage,  
[92.2], [92.3], [92.4]  

dangerous substance or activity  [92.5] 
nuisance  [92.6], [92.8] 
State, liability of  [92.7] 

model by-laws  [56.1], [56.2], [56.3], [56.4] 
existing  [516.1]  

powers of  [52.1] 
general and specific  [52.3] 
issuing of trustee permit see Trustee permit 
leasing  [57.1] see Trustee lease  
mortgaging  [67.1], [67.2], [67.3] 

sale by mortgagee  [68.1], [68.2], 
[68.3], [69.1], [69.2], [69.3], [70.1], 
[70.2], [70.3], [71.1], [72.1] 

nature of  [52.2]  
sale  [54.1] 
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surrender  [55.1]-[55G] 
removal of  [51.1], [51.2] 
Trusts Act 1973  [44.5] 
vacation of office by  [50.1], [50.2] 

Trustee permit 
cancellation of  [65.1] 

compensation  [65.6] 
Minister, by  [65.3] 
removal of improvements on  [66.1]  
trustee, by  [65.2] 

conditions on  [61.1], [61.4] 
form and registration of  [60.4]  
issue of  [60.1] 
licence under s 350 of Land Act 1962  [60.6], 

[453.1]  
occupy land, authorisation to  [60.1] 
rent  [63.1], [63.2], [63.3] 
requirements prescribed under regulation  

[60.3] 
use land, authorisation to  [60.1] 

Trust restrictions for certain rural leases  
[15.83] 

Unallocated State land 
administration of title to  [14.2] 
bona vacentia, land taken  [14.1C] 
cancelled permit land  [14.1D] 
control of “entity”, placed under  [14.80B] 
escheated land  [14.1B] 
exercise of power by State in relation to  [14.2] 
forfeited lease  [14.1D] 
grant to State of  [17.4] 
mining or petroleum interest  [16.8], [20.1], 

[20.3] 
possession  [14.1F] 
register of  [275.8A], [533.127] 
surrendered to State, land  [14.1E] 
title to  [14.2] 
trespass  [14.1F] 
waste land  [14.1A] 

Unimproved value 
definition  [434 .1], [434.2]  

Unlawful occupation of non-freehold and trust 
land  

exclusive possession, right to  [415.2] 
failure to comply with trespass order, 

State may carry out work  [412.1] 
improvements, forfeiture of  [408.1 ] 
native title  [404.7] 
notice to leave land   [406.1], [406.2] 

compliance with  [407.1], [407.2]  

order of Magistrates Court  [404.5], [418.1], 
[419.1] 

appeal from  [420.1] 
proceeding in Magistrates Court  [409.1], 

[409.2], [410.1], [411.1], [415.1], [415.3], 
[416.1], [417.1]  

“trespass related act”, [404.3], [404.4] 
Valuation for rental purposes see also Rent 
Vegetation clearing 

forfeiture of lease for  [240A.2] 
Waste land 

meaning of  [14.1A] 
unallocated State land  [14.1A] 

Watercourse  [8.3A] see also Administrative 
boundaries; Lake; Non-tidal river; Rivers 

allocation of land by State in  [13A.80] 
banks, State allocation of  [13A.80] 
beds, State allocation of  [13A.80] 
common law  [8.4] 
drainage feature, exclusion of  [8.32] 
features of  [8.32] 
former watercourse land 

dealing with  [13B.1] 
declaration  [13B.1] 

land adjacent to  [13A.1] 
sole ownership of  [13A.70] 

meaning of  [8.4], [8.5], [8.32], [8.37], 
[13A.50] 

non-tidal  
boundary  [8.125], [13A.30] 
change in course  [13A.60] 

ownership of land near  [13A.70] 
reserved plans of survey  [8.42] 
riparian rights  [8.6] 
river, as  [8.18] 
statute  [8.5] 
Water Act 2000  [8.35] 
water boundary, locating  [8.40] 

White Paper (1992)  [1.4], [1.5], [1.6], [1.7], 
[1.8], [1.9] 

Wolfe Report (1990)  [1.3] 
Works, meaning of  [10.2] 
Writ of execution 

registration of  [386.1]  
cancellation of  [388.1]  
discharging or satisfying  [389.1] 
effect of  [387.1] 
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PART 4 – TIDAL AND NON-TIDAL BOUNDARIES AND 
ASSOCIATED MATTERS 

[pt 4 hdg  sub 2010 No. 12 s 157]  

Chapter 1, pt 4 of the LA generally deals with the delineation of boundaries of land that abut or are 
adjacent to tidal and non-tidal bodies of water and the ownership of certain tidal and non-tidal lands.  The 
part, which is not restricted to non-freehold land, is plainly a code with respect to the ownership of such 
lands (see Beames v The State of Queensland (2002) Q ConvR 54-571).  Before its amendment by the 
Natural Resources and Other Legislation Amendment Act 2010 on 7 May 2010, ch 1, pt 4 only dealt with 
tidal lands and referred to the State’s property in land below high-water mark, something that may only 
relevantly exist where the body of water to which it relates is tidal.  The LA alters the common law 
position of ownership of land next to bodies of water to varying degrees. 
 Provisions relating to tidal boundaries were previously contained in the Harbours Act 1955 (rep) 
whereas provisions relating to non-tidal boundaries of watercourses and lakes were previously contained 
in the Water Act 2000. 

The need to determine tidal and non-tidal water boundaries for land arises in various settings, including 
cadastral surveying, the development of land in or abutting tidal and non-tidal waters, the protection of 
natural resources and habitats in coastal and non-coastal waters, and public use of foreshores and tidal 
waters.  Chapter 1, pt 4 of the LA is primarily concerned with the determination of water boundaries in a 
cadastral surveying context.  Reference to provisions under the Survey and Mapping Infrastructure Act 
2003 is necessary in this regard.  Relevantly, the primary concern will be interpreting the meaning of the 
original source material for a parcel of land (eg a deed of grant, lease or dedication of land).   

Historically, difficulties have arisen in determining a water boundary of land. This boundary may, 
depending on the terms of the original grant of land (which are not always clear), shift over time with 
movement in the body of water which the land adjoins.  Ambulatory boundaries give rise to disagreements 
over the meaning of terms (eg high-water mark) and, even if there is agreement as to the meaning of 
relevant terms, difficulties occur when attempting to state precisely at what point a water boundary for a 
parcel of land ends (eg in terms of measuring the heights of spring tides). 

Chapter 1, pt 4 of the LA contains the following divisions: 
• div 1: preliminary matters – contains definitions for the part;
• div 2: the tidal environment – deals with land adjacent to and above tidal waters; and
• div 3: the non-tidal environment – deals with land adjacent to and above non-tidal watercourses

and non-tidal lakes.

Further reading 
For further reading and information relating to Queensland waters and submerged lands see the following 
chapters of the Queensland State Lands Handbook: 

• ch 17 (Queensland waters and submerged lands): key concepts relating to the law of submerged lands
(including watercourses, navigable rivers, the territorial sea, the exclusive economic zone, the continental
shelf, the contiguous zone, high seas) – interests, and the power of the State to grant interests in, submerged
lands – Seas and Submerged Lands Act 1973 (Cth) – Coastal Waters (State Powers) Act 1980 (Cth) –
Coastal Waters (State Title) Act 1980 (Cth) – ownership of tidal land – foreshore – canals – Brisbane River
tidal lands – wild rivers

• ch 18 (Public and private rights in relation to Queensland waters): riparian and other private rights – water
entitlements under the Water Act 2000 – development involving water under the Water Act 2000 – public
rights of navigation and fishing and the right of innocent passage

• ch 19 (Management of and works in Queensland waters and submerged lands): local government powers in
respect of waters – coastal management and works in respect of tidal lands and waters – River Improvement
Trust Act 1940 – public marine facilities – managing Queensland waterways for transport purposes –
marine safety – marine pollution – bridges
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OVERVIEW – CH 1, PT 4 

Chapter 1, pt 4 of the Land Act 1994 deals with land in and near tidal and non-tidal boundaries. 
Section 8 Definitions for pt 4 
Section 8 of the Land Act 1994 contains important definitions for ch 1, pt 4 of the Act [8.3].     
 At common law a watercourse consists of bed, banks and water, although the water need not flow 
permanently.  The channel of a watercourse must exhibit features of continuity, permanence and unity.  A 
watercourse may be tidal or non-tidal [8.4].  The nature of a watercourse under an Act will depend on a 
proper construction of the Act itself.  Generally, a watercourse under an Act will bear a similar meaning to 
a watercourse under the common law (see, eg the Survey and Mapping Infrastructure Act 2003 and s 5 of 
the Water Act 2000) [8.5]. 
 Under the common law a proprietor of land on the banks of a natural stream of running water, is 
entitled to have, and is obliged to accept, the flow of water past his or her land.  This and other rights 
which derive from a proprietor’s contact with the flow of a stream are known as riparian rights [8.6]. 
 Administrative boundaries are generally boundaries of areas administered by governmental authorities 
(eg local government areas).  These areas are defined according to the Survey and Mapping Infrastructure 
Act 2003.  That Act includes specific rules relating to boundaries that are watercourses, tidal and non-tidal 
[8.7]-[8.17]. 
 A river is a running stream pent in on either side with walls and banks.  It must have permanency, 
although at certain times, due to seasonal conditions, it may be dry [8.18]. 
 A spring tide is the highest tide each lunar month.  The lowest tide each lunar month is known as the 
neap tide [8.19]. 
 At common law, a navigable river is a public highway navigable by the public in a reasonable way and 
for a reasonable purpose.  The flow and reflow of the tide is prima facie evidence of a navigable river 
[8.20], [8.22].  The LA applies various rules under pt 7 of the Survey and Mapping Infrastructure Act 
2003 to determine the location of tidal and non-tidal boundaries of land [8.40]-[8.190].  The public has 
public and not proprietary rights to navigate and fish in tidal waters.  However, legislation has often taken 
away or regulated their exercise [8.22]-[8.25]. 
 Under the Land Act 1994 a lease and permit may be issued in respect of tidal land.  However, a fee 
simple estate may not be granted in respect of such land [8.26]. 
 Tidal water is any part of the sea or of a port ordinarily within the ebb and flow of the tide at spring 
tides [8.28]. 
Section 9 Land adjacent to tidal boundary or right line tidal boundary owned by State 
All tidal land is the property of the State, unless the land is inundated land or a registered interest in the 
land is held by someone else.  The location of a tidal boundary, from time to time, is determined by 
applying rules under pt 7, div 2 of the Survey and Mapping Infrastructure Act 2003.  Those rules include 
ambulatory boundary principles where the boundary is formed by a natural feature [9.1], [9.2].  
 Under the common law, the foreshore is the land between high-water mark and low-water mark.  The 
public’s rights in respect of the foreshore are unclear [9.17]. 
Section 10 Land raised above high-water mark by works  
Land that becomes raised above high-water mark as a result of the carrying out of works, belongs to the 
State and may be dealt with as unallocated State land. 
 The term “works” should be given its widest possible meaning [10.2].  There must be a causal 
connexion between the raised land and the effect of the carrying out of the works.  Section 10 makes no 
exception for unintentional accretions resulting from such works [10.3]. 
Section 11 Local government for new land  
Land that becomes raised above high-water mark is land within the local government area of land 
adjoining the raised land. 
Section 12 Inundated land 
Freehold land that becomes inundated by water subject to tidal influence by excavation to land (to create, 
eg, a marina) becomes part of a port for an Act applying to tidal water in the port if the land adjoins a port.  
If the land is outside the limits of a port, the land forms part of the tidal water for an Act applying to tidal 
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water.  A registered owner (including a lessee) of inundated land may suitably indicate where the 
boundaries of the land are across the surface of the water.  An interest in land immediately before the land 
becomes inundated land is not affected by the inundation and neither the State nor a port authority may 
deal with or give an interest in the land (unless the State or port authority is the registered owner of the 
land) [12.1]-[12.9]. 
Section 13 Power to deal with land below high-water mark 
Land below high-water mark (other than inundated land), may be leased, granted, occupied, sold or 
transferred only under the express authority of an Act [13.1]-[13.2]. 
Section 13A Land adjacent to non-tidal boundary (watercourse) or non-tidal boundary (lake) 
owned by State 
Land adjacent to a non-tidal boundary (watercourse) or non-tidal boundary (lake) is the property of the 
State.  The location of the boundary is determined by applying rules under pt 7, div 4 of the Survey and 
Mapping Infrastructure Act 2003. 
Section 13B Power to declare and deal with former watercourse land 
On application, the chief executive may declare land in a non-tidal boundary watercourse to be former 
watercourse land if the watercourse has suddenly changed its course and the watercourse land has 
effectively ceased to be part of a functioning watercourse.  The former watercourse land may be dealt with 
as unallocated State land. 

Common law and riparian and littoral landowners 
[8.1] At common law, the Crown is regarded as the prima facie owner of the foreshore (including the 
seashore) and land normally covered by the “arms of the seas”,1 including estuaries and rivers up to the 
point where the ordinary tide ebbs and flows (see Bulstrode v Hall & Stephens (1663) 82 ER 1024; Lord 
Fitzwalter’s Case (1674) 86 ER 766).2  As explained elsewhere,3 although the rule has dubious origins, it 
appears to have become firmly entrenched in the common law (see Lardil Peoples v The State of 
Queensland [2004] FCA 298) and has now been replaced, in Queensland, by statute (s 9 LA; s 77 
Harbours Act 1955 (rep); s 6 Harbour Boards Act 1892 (rep)).4   

It is often said the Crown’s ownership is for the benefit of the subject, and cannot be used in a way so as 
to derogate from or interfere with the right of navigation (where the tidal waters are also navigable) which 
belongs by law to subjects (Moore, Coulson and Forbes Law of Waters 4th ed (1924) at p 77).  Beyond the 
point where the tide ebbs and flows, regardless of whether the river is actually navigable or not, the land 
beneath the water is presumed to belong to the riparian landowners to the middle line of the river (Moore, 
Coulson & Forbes Law of Waters, 4th ed, (1924) at p 79; see also Hazlett v Presnell (1982) 149 CLR 107 
at 116).  That is, riparian owners own half the land beneath the water usque ad medium filum acquae 
(Lamb v Newbiggin (1844) 1 Car & Kir 56): 

It is a law of conveyancing, that prima facie, where a man grants land on the bank of a river, having 
himself the soil ad medium filum, without any words describing the boundary to be the medium filum, 
the soil ad medium filum passes by the grant ... It is a law by which you ascertain the parcel of a grant.  It 
applies equally to grants by the Crown and grants by a subject (Tilbury v Silva (1890) 45 Ch D 98 at 
108). 

 Where a riparian landowner owns the land on both sides of the water, he or she will own all the land 
beneath the water. 

The presumption that a riparian owner (that is, a landowner whose land laterally or vertically abuts the 
bank of the river) owns the soil ad medium filum can be rebutted by surrounding circumstances.  Those 
circumstances may include proof that the Crown, in granting the riparian land to the riparian owner, does 
not intend that ownership of the bed and banks of the river also vests in that owner (Duke of Devonshire v 
Pattinson (1887) 20 QBD 263).   
 The presumption is not rebutted where later circumstances suggest that it would have been 
disadvantageous for the State to part with ownership of the bed and banks of the river (Micklethwait v 
Newlay Bridge Co (1886) 33 Ch D 133).  However, in Queensland, the presumption has been replaced by 
statute (see s 13A LA). 
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Generally, the principles that apply to riparian landowners also apply to littoral landowners.  A riparian 
landowner’s land adjoins a bank of a watercourse, whether tidal or non-tidal.  A littoral landowner’s land 
adjoins a shore, usually the seashore.  The distinction is rarely made today, as it is not uncommon to refer 
to a shore of a (tidal) river.5 

Purpose of ch 1, pt 4 of Land Act 1994 relating to grants of land 

[8.1A]  Provisions of ch 1, pt 4 of the LA dealing with the State’s ownership of certain submerged lands 
are partly intended to reflect positions under the common law.  Moreover, to the extent the State wishes to 
claim “ownership” of these lands, the necessity for the provisions arises because, in their absence, rules 
and presumptions relating to grants of land would operate to deny the State that ownership, including in 
circumstances where a grant merely adjoins such lands. 

While, at law, the Crown was taken to be the prima facie owner of land below high-water mark, if land 
that was granted by the Crown was bounded by a tidal navigable river, evidence could be shown that the 
grant carried with it ownership of the foreshore and bed of the river.  The LA, and previously, the 
Harbours Act 1955 (rep), ensured that, in the absence of an express grant, there could be no doubt that the 
Crown (or State) owned the foreshore and bed of the river (see s 9(1) LA; former s 9(2) LA (pre-7 May 
2010)). 

Where a grant of land is bounded by a non-tidal stream, at common law, the land covered by the water 
will pass by the grant.  There is a presumption that the boundary adjoins the land of the next adjoining 
owner, and that owner’s land being on the opposite side of the stream, the boundary of each parcel is taken 
to be the centre line of the stream. 

In effect, then, provisions of ch 1, pt 4 of the LA operate as statutory reservations, or rather, exceptions, 
to the (possible) operation of the common law in respect of grants of land that adjoin bodies of water. 

Common law and shift in ambulatory boundary 

[8.1B]  The common law rules relating to a shift in an ambulatory boundary adjoining a body of water 
apply to tidal and non-tidal boundaries and whether or not the body of water is navigable (Foster v Wright 
(1878) 4 CPD 438 at 444; Attorney General of British Columbia v Neilson [1956] SCR 819). 

Under the Survey and Mapping Infrastructure Act 2003, the ambulatory boundary principles (see s 64) 
apply to tidal and non-tidal boundaries. 

Related topics: Ambulatory boundary principles, [8.27] 
 

Further reading: Queensland State Lands Handbook, ch 18 (Public and private rights in relation to 
Queensland waters) 

    Notes 
1  The “arms of the sea” describe those lands subject to the flow and reflow of the sea (that is, the tide).  See Hale, de 

Jure Maris, ch 4.  That is, the arms must be continuous with the sea.  It is not sufficient that, for example, a river 
empties into the sea (as a non-tidal river may empty into the sea).  Rather, it must be subject to the tide of the sea. 

2  As to the territorial sea and coastal waters of Queensland, see the Queensland State Lands Handbook, ch 17, at 
[17.13].  Generally, the State of Queensland ends at the coastal low-water mark.  However, the State has the same 
title as it has in land above that low-water mark in respect of its coastal waters as a result of Coastal Waters (State 
Title) Act 1980 (Cth).  The territorial sea, although subject to the Seas and Submerged Lands Act 1973 (Cth) and the 
United Nations Convention on the Law of the Sea, is not unlike what was known as the “narrow sea”, that is, the sea 
that adjoins the coast of a state. 

3  See [9.55]. 
4  Although, as explained in commentary to s 9, when compared with s 77 of the Harbours Act 1955, is an “absolute 

ownership” rule, rather than a “presumptive” rule. 
5  See further [8.6]. 
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Tidal and non-tidal lands 
[8.2] The LA deals with the ownership of certain land in tidal and non-tidal waters.  Before the Natural 
Resources and Other Legislation Amendment Act 2010 (which relevantly commenced on 7 May 2010), 
ch 1, pt 4 of the LA only dealt with the ownership of land in tidal waters.  Non-tidal land that formed a 
boundary of “dry” land was generally dealt with under the Water Act 2000.   

In many respects, the LA is consistent with common law concepts relating to the ownership of tidal 
lands, including in relation to principles concerning the shift of ambulatory boundaries by gradual and 
imperceptible degrees.  However, the means by which a tidal boundary is determined differ under the LA 
when compared with the common law and principles relating to the shift of ambulatory boundaries are 
given wider application under the LA (or rather, pt 7 of the Survey and Mapping Infrastructure Act 2003).  
The position relating to the ownership of non-tidal lands under the LA is different to that which exists 
under the common law. 

Relationship of State ownership to navigability of tidal waters 
[8.2A] The State’s property in tidal lands does not, under s 9 of the LA, turn on whether the land is 
subject to waters that are navigable.  The position is the same under the common law, although that 
position has been confused by equating the concept of a “tidal river” with a “navigable river” (see, eg, R v 
Smith (1780) 99 ER 283 at 285) and the invention of terms such as “public navigable river” and “tidal 
navigable river”.  Further, statutory provisions dealing with the State’s ownership of tidal waters may have 
been affected by the classification of a tidal river as a “tidal navigable river” (see, eg the former s 9(2) of 
the LA). 

Relevance of the term “navigable” 

In Murphy v Ryan (1868) 2 Ir RCL 143 at 151-152 O’Hagan J said: 
[T]he property in the soil furnishes the determining consideration on the question before us.  In a private river 
that property belongs to the riparian owners, and it is only in a river which flows and reflows, and is an arm of 
the sea, and in which the Crown is the proprietor of the soil, that there is a common right of fishery ... 
... 

[N]o river has been ever held navigable, so as to vest in the Crown its bed and soil, and in the public 
the right of fishing, merely because it has been used as a general highway for the purpose of navigation; 
... beyond the point to which the sea ebbs and flows, even in a river so used for public purposes, the soil 
is prima facie in the riparian owners, and the right of fishing private. 

However, according to O’Hagan J, the term “navigable” was used in two senses, that is, one, to describe, 
in a popular sense, the existence of a public right of transit on the surface of water, and two, the fluxim et 
refluxum maris.  For the common law, rivers were only taken to be navigable rivers if they were subject to 
tidal influence (that is, flux and reflux of the tide). 

Although it was an Irish case, Murphy v Ryan was followed in Ilchester v Raishleigh (1889) 61 LTR (ns) 
477 and Reece v Miller (1882) 8 QBD 626. 

Accordingly: 
• a public right of navigation is only exercisable where a river is navigable in fact; and 
• the Crown owned, and a public right of fishing was only exercisable in respect of, that part of the 

river that was subject to tidal influence, but, in this sense, the river was also described as 
“navigable” (or technically navigable).  

It is for this reason that terms such as “tidal navigable river” crept into the case authorities and statutes.  
At common law, the Crown must have had property in such a river, not because it was navigable in fact, 
but because it was a tidal river (see Moore, Coulson and Forbes Law of Waters).  However, as a tidal river 
it was (technically) a navigable river.  The term “public navigable river” describes a river (which may or 
may not be tidal) which is navigable in fact and, therefore, subject to the public right of navigation. 

The factual and legal use of the term “navigable” was observable in the LA.  Before its omission by the 
Natural Resources and Other Legislation Amendment Act 2010 on 7 May 2010, s 8 of the LA defined a 
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“navigable river” as including as far up a river, creek or stream, connecting to the sea, whether in the 
natural state or otherwise, as; 

(a)  the spring tides ordinarily flow and reflow; and 
(b)  a ship ordinarily used to transport goods can be navigated. 

Also, s 8 defined “tidal navigable river” as a river navigable as far up as the spring tide ordinarily flows 
and reflows. 

The definition of “navigable river” in s 8 adopted the two senses of “navigable” referred to in Murphy v 
Ryan: that is, it required the river to be tidal and navigable.  The definition of “tidal navigable river” 
apparently did also.  However, there was a difference.  Although the former s 9(1) of the LA said that all 
land below high-water mark was the property of the State, it added (like s 77(1) of the Harbours Act 1955 
(rep)) that that property included the beds and banks of tidal navigable rivers.  In effect, that was 
unnecessary as all land below high-water is subject to tidal influence.  In relation to any river subject to 
tidal influence, the land in the river must have been the property of the State.  However, the reference to 
“tidal navigable rivers” in the former s 9(1) was not altogether inappropriate.  It did not, as stated, refer to 
a “navigable river” as far up as the spring tide ordinarily flowed and reflowed.  It referred to a “river 
navigable”.  Although this was a change from the position under the former Harbours Act 1955 (rep), the 
definition of “tidal navigable river” in the former s 9(1) really only made sense if “navigable” was being 
used in the second sense referred to in Murphy v Ryan.  In other words, the effect of the provision was 
simply to say that the State had the property in a river up to the point where the spring tides ordinarily 
flowed and reflowed.  Up to that point the river was navigable for the purposes of the law (in the second 
sense), not because it was navigable in fact, but because it was subject to tidal influence.  It was not 
necessarily a “navigable river”, as defined, as such a river only went to the lesser of the points where the 
tide flowed and reflowed and the river was navigable in fact.  That said, “navigable river” was not actually 
used in the LA. 

A tidal navigable river was, however, also referred to in the former s 9(2) of the LA.  This was similar to 
s 77(2) of the Harbours Act 1955 (rep), although the drafting of the later provision perhaps confused what 
was intended and which was apparent under the earlier provision.  Both provisions dealt with the position 
where a tidal navigable river formed the boundary of land. 

Related topics: Tidal navigable river, [8.18A]   

At common law, it was said that common public “rights” of navigation and fishing, which had been 
exercised since time immemorial, were given, and therefore, protected, by the Crown.  In time, there arose 
the suggestion that the Crown had the title to tidal waters, including the foreshore, that, in part, gave effect 
to that protection.  However, the common law “title” of the Crown to tidal lands, including the foreshore, 
when considered not merely as part of the waste of the Crown, was based on a false premise and bold 
assertions as to the respective rights of the Crown and its subjects.  Further, the “protection” afforded by 
the Crown to any public rights was, as explained by Viscount Haldane in Attorney-General (British 
Columbia) v Attorney-General (Canada) [1914] AC 153 at 169, simply recognised as fulfilling the 
Crown’s position as parens patriae, although it is suggested that probably overstates the position. 

Finding its subjects exercising this right as from immemorial antiquity the Crown as parens patriae no 
doubt regarded itself bound to protect the subject in exercising it, and the origin and extent of the right as 
legally cognisable are probably attributable to that protection, a protection which gradually came to be 
recognized as establishing a legal right enforceable in the Courts.   

If a tidal river is navigable, the public has, unless it has been extinguished by statute, a common law 
right of navigation in respect of the waters that are navigable.  However, where the water is not navigable, 
but the river is still subject to tidal influence, the State (or Crown) nevertheless has property in the bed of 
the river.  In other words, the public’s common law right to navigate is, although sometimes thought to be 
linked to the Crown’s “ownership” of tidal land below high-water mark, simply a right recognised by the 
common law that is exercisable in relation to navigable waters.  That right does not arise because the 
waters are subject to tidal influence or because they belong to the Crown.  The Crown has, at common 
law, and under the LA (except where expressly excluded (eg for inundated land)), property in land below 
high-water mark and also, but only under the LA, land between high-water mark and a tidal boundary 
(where that boundary is landward of high-water mark) or a right line tidal boundary.  Land between the 
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tidal boundary and high-water mark may, for example, include a salt marsh or a sandy beach.  This land is 
obviously not navigable, even if on occasions it may be subject to tidal inundation (eg at the time of the 
highest astronomical tide).  Even some waters below high-water mark may not be relevantly navigable (eg 
where they are occupied by mangroves) and, at common law and for the purposes of s 9(4) of the LA, it is 
only land below tidal waters at high-water mark which are owned by the State.  While the position may be 
different under s 9(1) of the LA, the State’s property did not, at common law, extend to land merely 
because it was subject to tidal inundation or influence: rather, it went only so far as high-water mark. 

The LA does not generally deal with the rights of landowners whose lands abut tidal waters (riparian and 
littoral owners) with respect to the water – that is, riparian rights (even though riparian rights may be an 
incident of that ownership).  However, in relation to non-tidal waters it does confer some rights that are akin 
to riparian rights (see s 13A LA) and pt 7 of the Survey and Mapping Infrastructure Act 2003, in adopting 
ambulatory boundary principles, allows a riparian owner to have the benefit of any gradual and imperceptible 
shift in a natural tidal or non-tidal boundary.  Riparian rights do not depend on ownership of the land beneath 
the water in a watercourse, whether tidal or non-tidal (see Tate & Lyle Industries Ltd v Greater London 
Council [1983] 2 AC 509).  Rather, they depend on ownership (or occupation) of a portion of a bank (that is, 
the ripa) of a watercourse. 

It should be noted that title to the land beneath a watercourse, whether tidal or non-tidal, does not carry 
with it an exclusive right of property in the water of the watercourse. 

Brief summary of State ownership and public rights in State’s waters 
[8.2B] The following is a brief summary of the position concerning the State’s ownership of land in 
Queensland waters and the public’s rights in respect of those waters: 

• at common law the Crown had a prima facie title to land in the foreshore (that is, the land between 
high and low-water marks) and the beds of tidal rivers, although this principle was apparently 
based on an erroneous claim that, in England, the Crown seldom made grants of the foreshore and 
the beds of tidal rivers; 

• at common law, a river that was tidal was described as a “navigable river” (or a “tidal navigable 
river”).  However, the fact that the river was tidal was only relevant to the Crown’s ownership of 
the land in the river (to high-water mark) and to the public right of fishing.  Whether the public had 
a right of navigation in the river depended on whether the river was, in fact, navigable (and, 
therefore, a public navigable river); 

• the State has, since 7 May 2010, property in land on the other side of a tidal boundary or right line 
tidal boundary that is subject to water that is subject to tidal influence (s 9(1)(a) LA); 

• the State has always had property in tidal land below a boundary to land formed by high-water 
mark (s 9(4) LA); 

• however, the State does not have property in tidal lands where it is inundated land (see s 12 LA) or 
someone else has a registered interest in such lands (eg a lease) (s 9(2), (4)(b) LA); 

• the State may deal in tidal lands.  Any such dealing may extinguish any public rights that exist in 
respect of the waters of such lands, but a dealing cannot, in the absence of statutory authority, 
extinguish or impair a riparian right of a private landowner; 

• the concept of a “tidal navigable river” can, on occasion, be confusing as it potentially mixes two 
concepts, namely, (1) the State’s (or Crown’s) ownership of tidal lands; and (2) the public’s right 
of navigation which is exercisable in relation to a navigable river;  

• further, the concept of a “public navigable river” is also confusing – a “navigable river” may refer 
to a tidal river where the term “navigable” is being used to indicate that the river is subject to tidal 
influence.  However, the public only has a right of navigation if the river is, in fact, navigable; 

• at common law the public has a right to navigate waters that are, in fact, navigable, although such a 
right is regulated, and may be extinguished, by statute.  That right may co-exist with the State’s 
ownership of tidal lands (that is, where the waters of such lands are navigable), but, the right of 
navigation is not dependent on the State’s ownership of the land beneath the tidal (or navigable) 
waters; 
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• further to the previous point, where tidal waters are also navigable waters in fact, the State’s 
ownership is subject to the public right of navigation (an ius publicum) which the common law will 
protect as a paramount right.  However, although the State’s ownership is subject to that right, the 
right may be extinguished by statute, including, as stated, by an inconsistent grant authorised by 
statute; 

• to determine whether the public has a right of navigation in a particular river, the navigability of 
the river (or rather, stream) depends on whether the river is navigable in fact for the purposes of 
commerce.  If there is some doubt as to whether the public has a right of navigation, the flow and 
reflow of the tide is strong prima facie evidence (but it is not conclusive proof) that the river is a 
navigable river and, accordingly, a “tidal river” and a “navigable river” are not interchangeable 
terms for the purposes of determining whether the public has a right of navigation; 

• the public may be intended to have a right (or privilege) to use a waterway for navigation under 
statute (eg s 116(2) Coastal Protection and Management Act 1995 in respect of a canal, which is 
subject to tidal waters); 

• the State has property in a non-tidal watercourse or non-tidal lake where the watercourse or lake 
forms the boundary of land (s 13A LA); 

• at common law, a non-tidal river could be dedicated, including by long, continuous user, by the 
underlying riparian owner(s) of land as a highway for use by the public; 

• as the use of water in a watercourse under the Water Act 2000 (which is generally limited to non-
tidal watercourses) is subject to the control of the State (s 19), a person may not navigate such a 
watercourse without the State’s permission; 

• at common law the public has a right to fish in tidal waters, however, it is suggested that right has 
been extinguished, by necessary implication, by the Fisheries Act 1994; 

• the public does not have a common law right to use a foreshore (the land between high and low-
water marks) for the general purposes of passage or recreation, even if public use is tolerated by 
the State.  However, the control of a foreshore may be placed in the hands of  a local government. 

 
[Next page is 1,267] 
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Division 1 – Preliminary 
[8.3]  8. Definitions for pt 4 
In this part –  
non-tidal boundary (lake) has the same meaning as in the Survey and Mapping Infrastructure Act 2003, 
part 7.  
non-tidal boundary (watercourse) has the same meaning as in the Survey and Mapping Infrastructure Act 
2003, part 7.  
right line boundary has the same meaning as in the Survey and Mapping Infrastructure Act 2003, part 7.  
right line tidal boundary, of land, means a right line boundary of the land that is located approximately 
where a tidal boundary might otherwise be located.  
 
 Example –  
 The boundaries of a lot include a tidal boundary. Because of difficulties arising in relation to the location 

at law of the tidal boundary, or for some other reason, the registered owner of the lot agrees to surrender 
the lot to the State. The lot is resurveyed, and a new deed of grant is issued for the lot, but without the tidal 
boundary. The deed of grant and associated plan of survey now provide for a right line boundary in a 
location that is the approximate location of the previous tidal boundary.  

tidal boundary has the same meaning as in the Survey and Mapping Infrastructure Act 2003, part 7.  
tidal water means any part of the sea or of a port, or of a watercourse, lagoon, swamp or other place where 
water may be found, ordinarily within the ebb and flow of the tide at spring tides. 
 
[For the legislative history of this section, see the List of Annotations in the Endnotes to the Act.] 

 

Related LA provisions: 
• s 9 – land below high-water mark owned by the State 
• s 10 – accretions owned by the State 
• s 13 – power to deal with land below high-water mark 
Key definitions for s 8:  port – see under sch 6 at [533.66] 
Explanatory Notes: 
• Land Act 1994 No 81, p 3 – Provides definitions required in this Part. 
• Land and Other Legislation Amendment Act 2007 No 19, p 17 – Clause 11 [of the Bill] clarifies that these 

definitions relate to Part 4. 
Comparable Harbours Act 1955 provisions:  s 8  “navigable river” is any river, creek, or stream communicating 
with the sea (and all tributaries thereof) as far up the same as the spring tide ordinarily flows and reflows, and also 
any river, creek, or stream communicating with the sea (and all tributaries thereof) as far as it is or they are capable, 
whether in the natural state or otherwise, of navigation by such vessels as are ordinarily employed, whether on the 
river, creek, or stream or elsewhere, for the purpose of conveying any goods. 
“tidal navigable river” is any navigable river as far up the same as the spring tide ordinarily flows and reflows 
but no further. 
Further reading:  Queensland State Lands Handbook, ch 17 (Queensland waters and submerged lands (including, 
territorial sea, canals, foreshore)); ch 18 (Management of and works in Queensland waters and submerged lands) 
 

Section 8 defines key terms that are used in ch 1, pt 4 of the LA.   
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Watercourses generally 

[8.3A] Under the common law and statute, a watercourse may be a tidal or non-tidal watercourse and a 
natural or artificial channel. 

Common law 
[8.4]  Classifying a particular landform as a watercourse for the purposes of the common law will turn on 
considerations as to: 

• the existence of a bed, banks and water; 
• whether the water of the watercourse is tidal or non-tidal; 
• where relevant, the flow of water in the channel, including the impact and classification of 

floodwaters; 
• the distinction between a watercourse and a drainage depression; 
• the distinction between a natural channel and an artificial channel. 

Under the common law: 
a watercourse consists of bed, banks and water: yet the water need not flow continuously and there are 
many watercourses which are sometimes dry.  There is, however, a distinction to be taken between a 
regular flowing stream of water which at certain seasons is dried up and those occasional bursts of water 
which at times of freshet or melting of ice and snow descend from the hills and inundate the country.1 

 The focus of the definition of “watercourse”, or more particularly, its bed and banks, at common law is, 
in effect, on the flow of the water.  However, while a watercourse may be tidal or non-tidal, where the 
watercourse is not subject to tidal influence (that is, in effect, it is not subject to tidal waters of the ocean), 
different issues tend to arise in defining the lateral extent of the watercourse.  That is, it is to the point of a 
watercourse’s bank that its waters regularly flow which may be said to be the watercourse’s lateral outside 
limit.  Although, as acknowledged in the above quote, a watercourse may sometimes be dry, the climatic 
and environmental conditions of many parts of Australia often make it difficult to determine whether there 
is a sufficient flow of water in a channel for that channel to be classified as a watercourse for the purposes 
of the law.  In turn, debate arises as to whether flood waters of a watercourse are extraordinary events and, 
therefore, not part of the normal or continuous flow of the watercourse or whether they are seasonal events 
which contribute to that flow.  A consideration remains in some cases as to whether there is in fact a river, 
creek or stream in existence that may, as a separate matter, be classified as a watercourse for the purposes 
of the land (including under a statute) (see O’Keefe v Water Administration Ministerial Corporation 
[2010] NSWLEC 9).  Often only an expert (eg a fluvial geomorphologist) will be able to proffer a reliable 
opinion that a particular landform in which water has been observed to flow from time to time may satisfy 
the elements of a watercourse. 

Intermittent flow 

The fact that a watercourse may exist where the water in it flows intermittently does not mean that every 
channel in which water may at some time flow is a watercourse.  In Knezovic v Shire of Swan-Guildford 
(1968) 118 CLR 468 Barwick CJ said (at 476): 

That the flow of the water in the stream is intermittent or seasonal will not prevent what would otherwise 
be a watercourse from being accounted such: but though it is quite true that a watercourse may exist though its 
bed be dry for some periods, the watercourse, in my opinion, must exhibit features of continuity, permanence 
and unity, best seen, of course, in the existence of a defined bed and banks with flowing water.   

 While a watercourse may be dry from time to time, it has been held that a watercourse does not exist 
where there is a flow of water which exists for a few hours only.  In Macag Holdings v Torrens Catchment 
Water Management Board (2000) 76 SASR 434 at [19] Debelle J said that a watercourse could not exist 
where water flowed in a channel on about 20 days in each year for a maximum of 4 hours.2  The water 
cannot be of a casual and temporary character (Briscoe v Drought (1859) 11 Lr CL 250 at 271; Vinnicombe 
v McGregor (1902) 28 VLR 144 at 173).  It may be a question of fact and degree whether there is sufficient 
flow of water, or a sufficiently regular flow of water, to constitute a watercourse (Macag Holdings, above).  That 
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is, merely because water appears in a depression of land from time to time does not mean that there is a 
watercourse.  It is important to approach the inquiry as to whether there is a watercourse from the right angle.  
The appearance of water must be consistent with a flow of water, even if at times there is no flow.  It is wrong to 
assume that merely because water appears occasionally that there is a flow. 
 In Knezovic v Shire of Swan-Guildford (1968) 118 CLR 468 Barwick CJ distinguished a watercourse 
from a depression in land which relieves upper land of excess water (at 476). 

It must, in my opinion, essentially be a stream and be sharply distinguished from a mere drain, or a 
drainage depression in the contours of the land which serves to relieve upper land of excess water in 
times of major precipitation.  It is not enough that the water, when it does flow, does so in what may be 
seen as a defined course or channel.  In the case of a drainage depression, the water being drained off 
can be expected to flow in the lowest portion of the contours confined by the rising levels of the adjacent 
land: thus water can be seen when flowing to do so in what could be called a defined channel.  If the 
seasonal rainfall is within an average tolerance in amount and timetable, the flow in the depression may 
well exhibit some regularity in the depth of water flowing in the contour depression and in the extent to 
which it spreads as it flows.  If there is some such normality in the volume flowing, the impression of a 
defined channel with limiting margins will be enhanced.  If, as I would expect to be the case, there is 
considerable variation in the rainfall and in the volume and velocity of the water flowing in the 
depression, the impression of a defined channel may be considerably less.  But, in any event, the 
existence of such a defined channel will not make the drainage depression a watercourse nor the limiting 
margins of the water’s flow in a rainy season or period “banks” of a stream.  Thus, though water when it 
flows in such a period flows in what can be called a defined channel, such a drainage depression will 
lack banks and a bed in the proper sense of that term, that is to say, identifiable margins of a continuous 
and permanent stream which contribute to its unity whether or not water is in fact continuously flowing 
over the bed.  The word “occasional” in the quotation from Angell on Watercourses will here, in my 
opinion, embrace seasonal events, even if they occur with some regularity from season to season.3 

 A “defined channel” can be said to mean a contracted or bounded channel, although the course of the 
stream may be undefined by human knowledge (see the argument in Mostyn v Atherton [1899] 2 Ch 360 
at 363). 

In Lyons v Winter (1899) 25 VLR 464 Hood J held that a depression that took rain for about 3 months of 
a year did not amount to a watercourse.  His Honour said (at 465): 

to constitute such a watercourse, as a matter of law, there must be a stream of water flowing in a defined 
channel or between something in the nature of banks.  The stream may be very small, and need not 
always run, nor need the banks be clearly or sharply defined.  But there must be a course, marked on 
earth by visible signs, along which water usually flows, in order to constitute a watercourse such as 
creates riparian rights. 

Bed and banks 

Importantly, the notion of a watercourse recognises that the channel will consist of bed and banks: the 
banks represent the outer margins of the water’s flow (see generally Macag Holdings, above, at [15]).  In 
Howard v Ingersoll (1851) 13 How 381 at 427; 14 Law Ed 209 it was said: “the banks of a river are those 
elevations of land which confine the waters when they rise out of the bed”, although it is not clear which 
waters are being referred to.  In Jones v Mersey River Board [1958] 1 QB 143 Jenkins LJ (at 151) said that 
the identification of the “bank” at any particular point along a river “must be a question very largely of 
fact to be decided in each particular case by reference to the size and habits of the river, the geological 
composition of the land, and the level of the land as compared with the river, and no doubt, other 
circumstances of that kind” (see Ward v R (1980) 142 CLR 308 per Stephen J at [54]; see also 
Cornerstone Properties Ltd v Caloundra City Council [2005] QPELR 96).4  Where the inquiry is about the 
lateral limits of a watercourse, it is necessary to distinguish between waters which may be said to normally 
be contained within a recognised channel and those waters that, on occasions, may enter the channel and 
sometimes extend beyond its banks (as flood water). 

The channel must exhibit features of continuity, permanence and unity.  A drainage depression lacks bed 
and banks in the proper sense of that term, that is, identifiable margins of a continuous and permanent 
stream which contribute to its unity. 
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Depending on the circumstances, “watercourse” may refer to the profile of the land said to constitute the 
watercourse or the water which flows in the watercourse, or both.  As said by Stephen J in Ward v R 
(1980) 142 CLR 308 at [39]: 

The word “watercourse” is itself equivocal; it may, in an appropriate context, apply as aptly to the 
stream of water which is the river as it does to the contour feature on the land surface, being the channel 
which the flow of that stream of water has, over time, created and which forms the bed and banks within 
which the stream of water itself flows. The reported cases in this Court in which the meaning of 
watercourse has been considered, Gartner v Kidman [1962] HCA 27; (1962) 108 CLR 12 and Knezovic 
v Shire of Swan-Guildford [1968] HCA 38; (1968) 118 CLR 468, were not concerned with the particular 
distinction which requires to be drawn in the present case. Although the general tenor of the judgments 
in those cases, as well as a number of the works of authority and earlier decisions to which those 
judgments refer, would strongly support the view that watercourse more usually refers to the contour 
feature rather than to the waters flowing in it, this is perhaps no more than a reflection of the subject-
matter of the disputes with which the Court was there concerned. 

Related topics: Bed and banks and shores of tidal navigable river, [9.85]; Watercourse for SMIA and Water 
Act 2000, [8.5], [8.35] 

Tidal and non-tidal watercourses and artificial channels 

A watercourse may be tidal or non-tidal, although a consideration of a tidal watercourse (at least at 
common law) usually concerns a tidal river (creek or stream), whether it is navigable or not.  However, as 
explained below, a river can exist where its waters flow and reflow, and where its waters have their current 
one way.  Depending on the context, a watercourse may be a natural or artificial watercourse.  According 
to Talbot J in Warringah Council v Ardel Ltd [2000] NSWLEC 7, a “natural channel is one that is caused 
by nature so that it is inherent in the character of the land”.  An artificial watercourse is a channel that 
involves some human interference with the land.  A watercourse may also be a natural watercourse that 
has been artificially modified. 
 
Statute 

[8.5] The nature of a watercourse under an Act will depend on a proper construction of the Act itself, 
which will often require resort to the purpose of the Act.  For example, as explained below, a watercourse 
may mean one thing under an Act where the definition is being applied in the context of defining a 
boundary to land that adjoins a watercourse whereas, under another Act, it may mean something different 
because that Act is about water in a watercourse. 

Generally, a watercourse under an Act will bear a similar meaning to a watercourse under the common law, 
at least to the extent that it will consist of bed, banks and water or describe a contour of land.  While primary 
resort must be had to the words used in the Act, case authorities under the common law will remain relevant 
in this area.  Under s 59 of the Survey and Mapping Infrastructure Act 2003, “watercourse” (for the purposes 
of an administrative boundary area) is defined to mean “a river, creek, or stream, in which water flows, 
whether permanently or intermittently, in (a) a natural channel, whether or not artificially improved; or (b) 
an artificial channel that has changed the course of the watercourse”.5  Section 63 of that Act (which is 
applied for the purposes of s 8 of the LA) adopts a different definition of “watercourse”.  This is because it 
is applied for the purpose of defining boundaries of land.6  Under the Survey and Mapping Infrastructure 
Act 2003, which concerns boundaries of land, a reference to a watercourse is about the contour of land 
which contains water.  Water may need to flow in a channel, but relevantly, water is not part of the 
watercourse.  The elements of a “watercourse” for s 63 are considered below.   

Under s 5 of the Water Act 2000, “watercourse” bears a similar meaning to that in s 63 of the Survey and 
Mapping Infrastructure Act 2003.  However, subject to a declaration under regulation, a watercourse under 
that Act only applies to a non-tidal river, creek or stream and must be contained within its “outer banks”, as 
defined.   
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A watercourse does not include a lake, as there is no flow of water in a lake in a relevant sense.  
However, while the unifying feature of a river, creek and stream is that all are generally channels through 
which water may flow (a river generally being regarded as a larger form of a stream), water must flow 
(whether permanently, intermittently or occasionally) before the river, creek or stream may be 
characterised as a watercourse for the purposes of the law.  A lagoon, swamp, marsh or other natural 
collection of water will generally be characterised as a lake (see, eg s 62 Survey and Mapping 
Infrastructure Act 2003 definition of “lake”).7 

Related topics: Watercourse under the Water Act 2000, [8.35] 

Riparian and littoral rights 

[8.6] Under the common law a proprietor of land on the banks (that is, the ripa or ripam) of a natural 
stream of running water, is entitled to have, and is obliged to accept, the flow of water past and to his or 
her land.  That is, he or she has a right for the stream to remain in place and to flow as nature intends (Hill 
v O'Brien (1938) 61 CLR 96 where the plaintiff complained that the defendant had erected a bank in the 
channel of a river thus depriving the plaintiff of valuable floodings of his land and, as such, he was entitled 
to bring an action as he was entitled, as a riparian right, to have the river flow to and past his land without 
obstruction or diversion).  A riparian right exists where the stream passes through a proprietor’s land or 
simply where the proprietor’s land touches the bank of the stream.  The riparian proprietor is entitled to 
draw water (in certain circumstances) from the stream and generally to make use of the flowing water 
providing he or she does not materially interfere with the proprietors above and below him or her on the 
stream.  An injunction may lie for such interference (Kensit v Great Eastern Railway (1883) 23 Ch D 
566).  As a consequence, a proprietor cannot divert the stream, consume the water for other than natural 
uses, pollute the water or interfere with the ordinary flow of the current to such an extent as materially to 
injure a lower proprietor.  An upper proprietor may not diminish or interfere with the natural flow of the 
water at its source (Dudden v Clutton Union (1857) 1 H & N 627; Bunting v Hicks (1894) 70 LT 455; cf 
Mostyn v Atherton [1899] 2 Ch 360 at 369 per Byrne J: “you must not at the source of the spring destroy 
the natural flow from the spring all down the natural course of the stream”).  Also, a lower proprietor 
cannot pen water back onto the land of an upper proprietor.  He or she can enter or access the water from 
his or her land.  The right to accretions is a riparian right, as is the right to use the shore to draw nets.  A 
riparian landowner can “wharf-out” (subject to some restrictions relating to the public’s right of 
navigation8); he or she can also use the water adjacent to his or her property to conduct business.  Such 
rights and obligations are proprietary in character, natural incidents of the ownership or lawful possession 
of the land abutting the stream – they are called riparian rights and obligations as the possessor of those 
rights and obligations is the owner or a person who has lawful possession of part of the banks of the 
watercourse (Gartner v Kidman (1962) 108 CLR 12 at 24 per Windeyer J).  The position of an artificial 
watercourse, that is, a water channel constructed by man, is different.  Generally, the owner of land 
through which an artificial watercourse runs may block or divert it at his or her will (Gartner, above, at 24 
per Windeyer J). 
 Riparian rights do not derive from ownership of the bed of a watercourse; the word “riparian” is relative 
to the banks (Lyon v Fishmongers’ Co (1876) 1 App Cas 662).  To acquire a right to the enjoyment of 
riparian rights it is only necessary to obtain a portion, however small, of the bank of the river.  It is contact 
with the flow of the river that gives rise to the rights (Moore, Coulson & Forbes Law of Waters, 4th ed, at 
p 105; Lyon v Fishmongers’ Co, above, at 683 per Lord Selborne: “It is, of course, necessary for the 
existence of a riparian right that the land should be in contact with the flow of the stream”) (this is, even 
where, in the case of a tidal navigable river, the boundary of land does not always have contact with the 
water (eg at low tide)).  At common law, riparian rights include a right of access to and from (without 
interference) the adjoining river and a right to draw a reasonable amount of water from the river in certain 
circumstances.  Where the river is navigable, the riparian right includes the right to erect a pier out to the 
point of navigability of the river. 

A riparian owner has no right to place an obstruction in a watercourse (Attorney-General v Terry (1874) 
LR 9 Ch 423 at 432).  Any such obstruction becomes the property of the owner of the bed of the 
watercourse.  That owner may remove it.  
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Riparian rights are rights of property or, to put it another way, they are rights "belong[ing] to persons as 
natural rights incident to a right of property in riparian land" (Hill v O'Brien, above, at 101 per Latham 
CJ).  But they are rights of use for ordinary domestic, manufacturing and other lawful purposes; they do 
not constitute rights in any particle or particles of water.  Their value is in what they give to the land which 
adjoins the stream.  They are natural rights, not easements (Jennings v Sylvania Waters Pty Ltd [1972] 2 
NSWLR 4) and, importantly, they are incidents of, or appurtenant to, the (corporeal) estate held in respect 
of the adjoining land.  As such, they cannot be separately acquired under the Acquisition of Land Act 1967 
or the LA, except to the extent they may be extinguished when the estate to which they are attached is 
acquired under either of those Acts.  However, in ordinary terms, if an Act extinguishes a riparian right, 
there will, in the absence of something to the contrary in the Act, be a presumption that the holder of the 
right is entitled to be compensated (see generally Attorney-General v De Keyser’s Royal Hotel [1920] AC 
508; Bropho v Western Australia (1990) 171 CLR 1; Durham Holdings Pty Ltd v New South Wales (2001) 
205 CLR 399).   

Riparian rights, although incorporeal, are not an incorporeal hereditament.  That is, although appurtenant 
to an estate, they do not constitute an easement, or something in the nature of an easement.  The rights will 
pass with the estate to which they are attached. 

At common law, flowing water is not, itself, susceptible to appropriation as it is subject to constant 
change; hence, an adjoining landowner may only have rights in respect to the water by reason of his or her 
ownership of an estate.9  As explained by Getzler (A History of Water Rights at Common Law at pp 43-44): 

This quality of instability creates difficulties of legal characterization, for underlying the law’s intricate 
structure of property rights corporeal and incorporeal, of tenures, estates, and trusts, lay an abiding 
principles of physical possession (or rights to fruits of possession) as the foundation of right.  No such 
firm anchor was available to describe riparian ownership, for the riparian proprietor does not ‘possess’ 
water flow, in the sense of appropriating or controlling or occupying a stream to the exclusion of all 
other persons.  Other non-corporeal appurtenant property rights, such as covenants touching and running 
with land, and rights of air, light, support, and way can broadly be conceived as servitudes over land - a 
mode of enjoying one’s own land through non-possessory control of neighbouring land; iura in re aliena 
or ‘rights in a stranger’s property’ in the terminology of civilian law.  By contrast the use of water 
privileges need not be entwined with the enjoyment of adjoining land, but might be claimed as an 
incident of value in itself; for example, as the common property of a number of individuals, or of a 
collectivity; or as a res communes - collective goods available for the enjoyment of all, with legal 
restraints placed on rival or exclusive uses.  

Riparian rights exist with respect to natural tidal streams and non-tidal streams.10  However, in the case 
of a navigable river, the rights of a riparian landowner are subordinated to the public right of navigation 
(North Shore Railway Co v Pion (1889) 14 App Cas 612; Montreal City v Montreal Harbour 
Commissioners [1926] AC 299).  However, as Getzler also notes (at p 44), the once virtually unlimited 
right of a riparian landowner to the benefit of the running stream was, given the finite nature of the water 
in the stream and a multiplicity of claims to that water, eventually restricted to a discretionary reasonable 
usage by riverbank owners (see Orr Ewing v Colquhoun (1877) 2 App Cas 839 at 854 per Lord 
Blackburn). 

Riparian rights are generally said to apply only in respect of the bank of a stream (including a river).  It 
is more common to refer to the rights of a person whose land adjoins the shore of the sea or ocean, or a 
lake (that is, to access the shore and to have and accept the water of the sea or ocean coming to his or her 
land) as littoral rights (littoral meaning “shore”).   

Riparian rights under statute 

Many riparian rights have been removed or are regulated by statute (including under the Water Act 2000; 
see  ICM Agriculture Pty Ltd v Commonwealth (2009) 261 ALR 653; see also s 13A LA in relation to 
non-tidal boundary land).  There is no riparian right to disturb the soil of a waterway, including by the 
fixing of anchors to that soil (Moore v British Waterways Board [2010] EWCA Civ 42).   
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No riparian or littoral rights where bank excluded from grant 

[8.6A]  A person does not have riparian or littoral rights (or cannot be regarded as a “riparian owner” or 
“littoral owner”) where his or her land adjoins an area that has been excluded from his or her grant and 
such excluded land adjoins the bank of the river.  For example, a deed of grant may exclude land (that is, 
the soil of land) for an esplanade (or a reserve for esplanade).  If the excluded (or excepted) land is an area 
of land of which one of its boundaries is a tidal boundary (including the intersection of a tidal plane with 
land such as “mean high water springs”), that land never formed part of the registered owner’s land and, 
therefore, that owner does not have any riparian rights (see Neild v Davidson (1890) 11 NSWR 209; 
Grining v The King [1902] 2 TLR 12; Perpetual Trustee Co Ltd v Orr (1907) 4 CLR 1395; see also 
McGrath v Williams (1912) 12 SR (NSW) 477; Smith v Renwick (1882) 3 LR (NSW) 398 which deal with 
“100 foot reserves” adjoining tidal boundaries in New South Wales; see also Allen Taylor & Co Ltd v 
Croll (1923) 2 LVR 23).11 

May State extinguish riparian or littoral rights by another grant or works? 

[8.6B]  A boundary of land may be a tidal boundary, a non-tidal boundary (watercourse) or non-tidal 
boundary (lake) as defined in the Survey and Mapping Infrastructure Act 2003 (“SMIA”).  The location of 
that boundary at law may not necessarily be the bank of a river.  A natural feature, particularly in the case 
of a tidal boundary, may be located landward of the bank.  Because of the operation of the SMIA, the 
boundary of a landowner’s land whose land adjoined a bank of a river (or, in the case of a tidal river, 
whose land was described as being bounded by high-water mark), may have been relocated so that it no 
longer adjoins a bank.  However, no compensation is payable to a landowner as a result. 

In the circumstance where a landowner enjoys riparian or littoral rights, particularly of access to an 
adjoining waterway, the question of whether the State may extinguish that right by a grant of land 
(including where the grantee may reclaim the granted land) or by carrying out works in the waterway 
arises. 

In Jennings v Sylvania Waters Pty Ltd [1972] 2 NSWLR 4 a fee simple grant was made in respect of 
riparian land (land adjoining the Gwawley Bay), a part of the Georges River in New South Wales, as well 
as the whole of the bay (the riverine land).  At the relevant time, S was the registered proprietor of the 
whole of the riverine land and J and X were the registered proprietors of the riparian land. 

J and X sued S, which had reclaimed the riverine land and had carried out works on and over the land, 
for interference with their common law rights of access to the river and to navigate on it. 

The New South Wales Court of Appeal held that J and X had a good cause of action at common law.  
S’s certificate of title was subject to J’s and X’s riparian rights and rights to navigate on the Georges 
River, which were natural rights, not easements.  The fact that J’s and X’s land, and S’s land, were once 
owned by the same person, did not mean that, on a subdivision of that land, there was any intention to 
abandon those rights, for so long as the reclamation had not taken place. 

In Lyon v Fishmongers’ Co (1876) 1 App Cas 662 at 671 Lord Cairns said: 

Unquestionably the owner of a wharf on the river bank has, like every other subject of the realm, the 
right of navigating the river as one of the public.  This, however, is not a right coming to him qua owner 
or occupier of any lands on the bank, nor is it a right which, per se, he enjoys in a manner different from 
any other member of the public.  But when this right of navigation is connected with an exclusive access 
to and from a particular wharf, it assumes a very different character.  It ceases to be a right held in 
common with the rest of the public, for other members of the public have no access to or from the river 
at the particular place; and it becomes a form of enjoyment of the land, and of the river in connection 
with the land, the disturbance of which may be vindicated in damages by an action, or restrained by an 
injunction.  It was, as was decided by this House in the cases to which I have referred, a portion of the 
valuable enjoyment of the land, and any work which takes it away is held to be an “injurious affecting” 
of the land, that is to say, the occasioning to the land of an injuria, or the raising of an impediment along 
the frontage, interrupting the access between the wharf and the river, may be an injury to the public right 
of navigation; but it is not the less an injury to the owner of the wharf, which, in the absence of any 
Parliamentary authority, would be compensated by damages, or altogether prevented. 

Accordingly, a right of access to a navigable river may attach to land as an incident or portion of the 
enjoyment of the land.  In Chasemore v Richards (1859) 7 HL Cas 349 at 382 Lord Wensleydale said: 
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It has been now settled that the right to the enjoyment of a natural stream of water on the surface, ex jure 
naturae, belongs to the proprietor of the adjoining lands, as a natural incident to the right to the soil 
itself, and that he is entitled to the benefit of it, as he is to all the other natural advantages belonging to 
the land of which he is the owner.  He has the right to have it come to him in its natural state, in flow, 
quantity, and quality, and to go from him without obstruction; upon the same principle that he is entitled 
to the support of his neighbour’s soil or his own in its natural state.  His right in no way depends upon 
prescription, or the presumed grant of his neighbour. 

A riparian right is not an easement; rather, it is a natural right that is an ordinary and inseparable incident 
of ownership of land.  An easement can only be acquired by grant (or prescription) (Jennings, above, at 
10 (citing Cheshire, Modern Real Property 8th ed at p 460).12  

In Attorney-General of Southern Nigeria v John Holt and Company (Liverpool) Limited [1915] AC 599, 
the respondents owned land originally granted by Crown grant in 1861.  The land was described as being 
bounded by the sea.  In about 1860 a wharf and two piers had been built on the foreshore.  Subsequent to 
the Crown grant, the respondents had carried out works on the foreshore to prevent incursion by the sea 
and erosion.  The effect of the works was to reclaim land below what had been high-water mark in 1861.  
The respondents built stores and sheds on the reclaimed land and, for a period of 30 to 60 years, had used 
the piers and wharf with the granted land.  The government knew of the reclamation and of the use of the 
reclaimed land.  The Privy Council held that, as the land had not been reclaimed by natural accretion, it 
vested in the Crown.  However, the respondents continued to have the rights of a riparian owner over the 
foreshore, and there was an irrevocable licence from the Crown presumed in the respondents’ favour to 
erect buildings and store goods on the reclaimed land and to use it generally for the purposes of the 
respondent’s business.  At 621: 

With regard to the use and enjoyment of the made up land by the respondents as merchants their 
Lordships are ... of opinion that the same cannot, in the circumstances, by subverted.  As to what may be 
called foreshore rights, as such, the point of the case seems to be what is the effect of a frontage owner 
reclaiming part of a foreshore which is vested in another.  It appears from the case of Lyon v 
Fishmongers’ Company that the frontage owner has foreshore rights annexed to his land beyond such 
rights as he possesses as one of the public.  And the real question, therefore, is whether the reclamation 
made in the circumstances before described operates as an abandonment of these rights over the land 
reclaimed.  The abandonment of rights annexed to land is a question of intention, and it is absurd to 
suppose that the frontagers in the present case intended to convert their holdings into what has been 
described as “hinterland”.  Further, it appears from the case of Marshall v Ulleswater Steam Navigation 
Co LR 7 QB 166 that the reclamation of foreshore by the Crown or a third party would have no effect on 
the riparian rights of the frontages, so that the frontagers’ rights may exist even after the land has ceased 
to be subject to the flow and reflow of the tide. 

The case has been brought in order to determine the principles upon which compensation shall be 
awarded to the respondents in consequence of the construction by the Crown of a road over the disputed 
land.  Their Lordships desire to make it clear that it follows from their decision that the foreshore rights 
originally attaching to the respondents’ lands before reclamation have accordingly not been destroyed 
thereby.  The lands further will fall, upon the case of compensation, to be treated upon the principle laid 
down in Duke of Buccleuch v Metropolitan Board of Works (1872) LR 5 HL 418, as possessing not only 
rights of navigation and otherwise in and enjoyable by the public at large, but those special rights which 
are attached and add value to specific riparian lands. 

According to the Privy Council, then, a riparian landowner could, in the circumstances of that case, only 
lose his or her riparian rights by abandoning them.  Abandonment is a matter of intention.  If, as occurred, 
the landowner reclaimed land, it did not follow that he or she intended to give up his or her riparian rights. 

Under the LA, only a lease or a permit may be issued (as a private grant or right) in respect of land on 
the same side of a tidal boundary or right line tidal boundary that is subject to water subject to tidal 
influence (ss 15(4), 178 LA).13  Section 15(4) says: 

A lease for land that is on the same side of a boundary that is a tidal boundary or right line tidal 
boundary as the water subject to tidal influence may be granted only if –  

(a)  it will not unduly affect safe navigation and sound development of the State’s waterways and ports; and  

(b)  the impact on marine infrastructure has been considered; and 
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(c)  it would not have a detrimental effect on coastal management; and 

(d)  it is consistent with the intent of any relevant State management plan. 

The tidal boundary (or right line tidal boundary) may be in respect of a “wet” lease that adjoins a parcel 
of “dry” land.  Also, the boundary may exist where the boundary is created on the granting of the “wet” 
lease.  Section 15(4) does not, of itself, mean that a wet lease may be granted if, by its granting, it would 
interfere with the riparian rights of the holder of an interest in “dry” land.  The provision merely places 
qualifications or limitations on the Minister’s power to otherwise issue a lease under s 15(2). 

The granting of a lease (or possibly, a permit) which interferes with another landholder’s riparian or 
littoral rights is not a resumption of land under the Acquisition of Land Act 1967 or the LA.  The State may 
only derogate from one of its grants according to statutory authority (Mabo v The State of Queensland 
[No 2] (1992) 175 CLR 1 per Brennan J).  That authority must be clear.  The LA does not expressly say 
that the State may, in respect of a tidal or non-tidal body of water, grant land or carry out works the effect 
of which is to interfere with or extinguish an existing grantee’s riparian or littoral rights.  Accordingly, it is 
suggested the principle in Jennings applies in Queensland with the effect that: 

 the State may not grant a lease or permit in respect of “wet” land adjoining a tidal boundary (or 
possibly, a right line tidal boundary for so long as the boundary adjoins a bank of a body of water) 
or non-tidal boundary (watercourse) or non-tidal boundary (lake) which purports to interfere with 
or extinguish existing riparian or littoral rights of the holder of land on the other side of the 
boundary; 

 a person who holds a “wet” lease or permit cannot interfere with or extinguish, including by the 
construction of works, existing riparian or littoral rights of the holder of “dry” land.  However, if 
the “dry” and “wet” grants were made at the same time, as a matter of proper construction of the 
grants, the intention may have been that no riparian or littoral rights would attach to the “dry” grant 
(eg where a “wet” lease confers a general right of control on the lessee which excludes any use of 
or access to the “wet” lease area by the holder of the “dry” grant);14 

 an Act would need to expressly, or by clear implication, authorise the carrying out of works by the 
State or someone else that interfere with or extinguish riparian or littoral rights.  Temporary or 
minor interference with such rights is not actionable by a riparian landholder (eg where a local 
government carries out dredging of an adjoining river which prevents access to the river by a 
riparian landholder).  Bank or shore replenishment works may, however, be actionable, if not 
authorised by statute (cf Stop the Beach Renourishment Inc v Florida Department of 
Environmental Protection 560 US (2010)).  If a development permit under the Sustainable 
Planning Act 2009 has been, or is, granted for operational work that is tidal works on State tidal 
land under the Coastal Protection and Management Act 1995 where the works are carried out by or 
for a public utility provider for the purpose of providing a public utility service, the public utility 
provider will have a right to use and occupy the State tidal land under s 123 of the Coastal 
Protection and Management Act 1995. 

The position stated must be distinguished with that where the State, by a grant, extinguishes a public 
right of navigation (see Re MacTiernan; ex parte Coogee Coastal Action Coalition Incorporated [2005] 
WASCA 109 per Pullin JA (at [104]-[108])). 

Further reading: Queensland State Lands Handbook, ch 18 (Public and private rights in relation to 
Queensland waters), at [18.3]-[18.33] 

    Notes 
1  Angell on Watercourses, 5th ed (1854) at p 3; adopted in Gartner v Kidman (1962) 108 CLR 12. 
2  Debelle J added (at [20]): “I do not overlook the fact that one can point to a number of well-known watercourses in 

this country which are dry for long periods, sometimes for a year or more.  Cooper Creek and the Todd River are 
obvious examples.  But each is a watercourse which flows only after days of rain.  Each will then flow for at least a 
period of days, if not longer.  Such watercourses are to be contrasted with this channel which flows at most for a few 
hours only after a ... ‘rain event’.” 

3  See also Barkley v Wilcox (1881) 86 NY 140; Gartner v Kidman (1962) 108 CLR 12; Mitchell v Vella [1998] 
NSWLEC 250; Burke v Hawkesbury City Council [2001] NSWLEC 222. 
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4  In an appropriate context a “bank” can include land adjoining a watercourse (Jones v Mersey River Board [1958] 

1 QB 143). 
5  Section 59 also defines a “tidal watercourse” as the part of a watercourse in which the tide ebbs and flows.  See 

previously the Administrative Boundaries Terminology Act 1985 which was repealed by the Survey and Mapping 
Infrastructure Act 2003. 

6  See further at [8.25C]. 
7  Such rules generally apply to the position under the common law. 
8  If the structure interfered with the public rights of navigation or fishing it was a public nuisance. 
9  However, a right to take water may be the subject of an easement, but not a profit a prendre (unless it is appropriated 

or confined in a receptacle) as water cannot be owned (Gale on Easements (18th edn), 1-02. 
10  “In the case of non-tidal waters, where the owner of land on the banks is prima facie owner of half the bed, this may 

appear a fine-drawn distinction; but on the banks of tidal waters, where the ownership of the bed is prima facie in the 
Crown, the distinction will be manifest – as the origin of such rights cannot be referred to ownership of the bed” 
(Moore, Coulson & Forbes Law of Waters, 4th ed, at p 104). 

11  Hundred feet reserves were originally created for defence or navigational purposes. 
12  Although note that an easement may be acquired by reservation (Wheeldon v Burrows (1879) 12 Ch D 31). 
13  Note, a special Act such as the Sanctuary Cove Resort Act 1985 may allow a fee simple grant to be made in respect 

of tidal land.  See also s 12 of the LA in respect of inundated land. 
14  Often, the “dry” and “wet” grants will be tied so they must be held by the same person (see s 205; s 373A(3) LA; 

s 97A(3)(c) Land Title Act 1994 (in respect of “dry” fee simple land). 

Administrative boundaries and areas – Survey and Mapping Infrastructure Act 2003 

[8.7] Administrative boundaries are generally boundaries of areas administered by governmental 
authorities (eg the State itself, local government areas etc).  Administrative areas are defined according to 
the Survey and Mapping Infrastructure Act 2003 (“SMIA”).1  Administrative areas may be defined by one 
or more of, a plan of the boundaries; a description of the boundaries; a list of land parcels in the area; or 
some other means (approved by the chief executive) (s 57 SMIA).  If a plan is used the plan must show the 
boundary in a distinctive way, for example, by using symbols, colouring or hachuring (s 57(1)(a) SMIA).  
If the boundaries are described, they can only be described by approved means (eg lines described by 
length and bearing referenced to a stated datum; a natural or other suitable feature; a real property 
description; parish, county or locality boundaries; boundaries on a plan of survey under the LA or Land 
Title Act 1994; metes and bounds) (s 57(1)(b) SMIA).  However, an administrative area defined in a way 
not stated in the SMIA is still validly established (s 57(2) SMIA).  The rules for determining an 
administrative boundary under the SMIA are not necessarily the same as those that are applied for 
determining the boundaries of private parcels of land (see, eg s 59 SMIA and cf pt 7 SMIA). 

Interpretation 

[8.8] The SMIA sets out how certain words used in the descriptions of administrative boundaries are to be 
interpreted and the way in which lines following natural or artificial features on plans of administrative 
boundaries should be construed.  These rules may be subject to a contrary intention in the relevant 
instrument or plan or law under which the instrument or plan is made (s 58 SMIA). 
 Terms are defined in s 59 of the SMIA.  However, s 59(2) says: 

To remove any doubt, it is declared that definitions in this section apply only in the context of 
administrative area boundaries, and do not affect the meaning of words used in this Act other than in this 
part. 

Part 7 of the SMIA is about tidal and non-tidal boundaries and associated matters (and is considered 
below). 

Watercourse 

[8.9] A “watercourse” is a river, creek or stream in which water flows, whether permanently or 
intermittently, in: 

(a) a natural channel, whether or not artificially improved; or 
(b) an artificial channel that has changed the course of the watercourse. 
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A “tidal watercourse” is the part of a watercourse in which the tide ebbs and flows. 

Lake 

[8.10] A “lake” includes a lagoon, swamp, marsh, or other natural collection of water, whether permanent 
or intermittent, and not contained in an artificial work. 

Bank 

[8.11] A “bank” is: 
(a)  for a watercourse, the line –  

(i)  along the outer limits of the defined channel of the watercourse; and 
(ii) following the highest points of land in the channel that are covered by the watercourse 

water, whether permanently or intermittently; and 
(b)  for a lake, the line –  

(i) along the outer limits of the depression of the lake; and 
(ii) following the highest points of land in the depression that are covered by the lake water, 

whether permanently or intermittently. 

Bed 

[8.12] A “bed”, of a watercourse, means the land that is: 
(a) alternately covered or left bare as the water of the watercourse increases or diminishes; and 
(b) adequate to contain the water at its average flow without reference to extreme droughts or 

extraordinary freshets during floods. 
 Under the SMIA, the “bank” refers to the highest points of land in the channel covered by the 
watercourse water.  An administrative area is generally intended to contain the entire width of the 
watercourse (Explanatory Notes to the Survey and Mapping Infrastructure Bill 2003 at p 36). 

High-water mark 

[8.13] “High-water mark” is the ordinary high-water mark at spring tides.  This meaning reflects that used 
in the LA (sch 6 LA). 

Low-water mark 

[8.14] “Low-water mark” is the ordinary low-water mark at spring tides. 

Features forming part of an administrative area boundary – s 60 

[8.15] Section 60 of the SMIA provides that in the description of an administrative area boundary: 
(a)  a reference to the left or right bank of a watercourse is a reference to the left or right bank when 

facing downstream;  
(b)  a reference to a dam is a reference to the line –  

(i)  along the outer limits of the dam; and 
(ii) following the highest points of land covered by the dam water at full supply level;  

(c) a reference to a mountain, mountain range, hill, or similar natural feature is a reference to the 
feature’s watershed;  

(d) a reference to a natural feature having a high-water mark is a reference to the high-water mark 
(for example, a bay, inlet, harbour, gulf, shore or coast);  

(e) a reference to a tidal lake or watercourse is a reference to the high-water mark along the lake or 
watercourse;  

(f) a reference to a non-tidal lake is a reference to the bank of the lake;  



 ANNOTATED LAND ACT 1994 

1,278 Presidian Legal Publications Update 25 

(g) a reference to a non-tidal watercourse is a reference to the line along the middle of the bed of the 
watercourse; and 

(h) a reference to a railway or road is a reference to the centre line of the railway or road.2 

Identifying administrative area boundaries on a plan – s 61 

[8.16] Section 61 of the SMIA provides that, on a plan, the boundary of an administrative area marked: 
(a)  along the line of a coast, harbour, tidal watercourse or tidal lake, is the high-water mark along the 

coast, harbour, watercourse or lake;  
(b)  along and within –  

(i)  the banks of a non-tidal watercourse; or 
(ii)  the boundaries of a road or railway; 
is the line along the middle of the bed of the watercourse, or the centre line of the road or 

railway;  
(c)  along a watercourse, road or railway shown by a single line, is the line along the middle of the 

bed of the watercourse, or the centre line of the road or railway; or 
(d) along but to 1 side of a non-tidal watercourse, or a road or railway, is –  

(i) for a watercourse – the bank of the watercourse nearer to the marked boundary; or 
(ii) for a road or railway – the boundary of the road or railway nearer to the marked boundary. 

Cadastral data 

[8.17] The Department of Natural Resources and Mines maintains a computerised map of administrative 
(and cadastral) boundaries in the State, called the Digital Cadastral Database. 

    Notes 
1  Administrative areas were previously defined under the Administrative Boundaries Terminology Act 1985.  This Act 

was repealed by the SMIA. 
2  A “road” means a road as defined under s 93 of the LA (sch SMIA). 

What is a river?  

[8.18] Chapter 1, pt 4 of the LA does not directly refer to a river.  However, a “watercourse” for the purposes 
of s 8 of the LA (which adopts the definition of “watercourse” from s 63 of the Survey and Mapping 
Infrastructure Act 2003 (“SMIA”)) is a river, creek or other stream that meets certain criteria.1  A river is a 
type of stream, or more to the point, a larger type of stream and a creek is simply a smaller type of river.  
Relevantly, any type of stream must have permanency and be ascertainable, even though it may be dry at times.   

Before the commencement of the Natural Resources and Other Legislation Amendment Act 2010 on 7 May 
2010, s 8 of the LA contained a definition of “tidal navigable river”.  Section 8 now refers to a “watercourse”.  
Chapter 1, pt 4 is no longer concerned only with tidal watercourses (or rivers, including tidal navigable 
rivers).  It also deals with land in non-tidal watercourses, including non-tidal streams. 

River as a type of watercourse 

Generally, a river, creek or stream is a type of watercourse for the purposes of the law relating to 
watercourses and can be tidal or non-tidal.  However, as observed by Taylor C in Silva v Ku-ring-gai 
Council [2009] NSWLEC 1060 at [10]-[14], the “definition of a river is a surprisingly complicated 
matter” and that complexity is caused by the fact that a river can vary from one geographical location to 
the next and that, for the law, a river is essentially characterised from a Eurocentric perspective.2  
Specifically, although the concern is with the existence of a river, creek or stream for the purposes of the 
law, any such concern cannot, particularly given the terminology used in the definition of “watercourse”, 
divorce itself from the scientific study that essentially must be made to determine whether, as matter of 
fact and law, there exists a watercourse.  However, in the legal arena, science cannot alter that which the 
law requires.  As Bannon J noted in Narrambulla Action Group Inc v Mulwaree Council [1996] 
NSWLEC 199: 
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Dr O’Loughlin referred to the arid conditions of Australia, and it was plain to me that while his views 
deserve respect, he thinks of waterbodies in a scientific way, which includes waters such as Coopers 
Creek, but does not fit the definitions given by the Courts, taken as they are, from European conditions. 

For the purposes of ch 1, pt 4 of the LA, a “watercourse” may be a tidal or non-tidal watercourse.  The 
definition of “watercourse” in s 8 (which, as stated, adopts the meaning of “watercourse” from s 63 of the 
SMIA) does not distinguish between a tidal and non-tidal watercourse.  Further, the focus is, as it is at 
common law, on whether there exists a relevant channel.  That is, ch 1, pt 4 is about the ownership of land 
relative to a tidal boundary (or right line tidal boundary) and non-tidal boundary (watercourse) (and non-
tidal boundary (lake)).  Relevantly, if water adjoining a boundary is subject to tidal influence, it does not 
matter whether the tidal water is contained within a river or other body of water.  A non-tidal boundary 
(watercourse) exists where there is a watercourse boundary that is not a tidal boundary. 

Requirement for permanency of certain features  

A river (whether tidal or non-tidal) has also been defined as a running stream pent in on either side with 
walls and banks.  It bears that description where the waters flow and reflow (that is, where it is tidal) and 
also where the waters have their current one way (Woolrych on Waters at p 31).  In Stollmeyer v Trinidad 
Lake Petroleum Co Ltd [1918] AC 485 Lord Sumner said (at 491): 

A river may be fed by the rains directly without any intermediate collection of the water in the bowels of 
the earth, and still be a river, and a river which naturally runs during a great part of the year does not 
cease to be a river merely because at times it is accustomed to become dry … 

 A river must, therefore, have permanency, although at certain times, due to seasonal conditions, it may 
be dry.  A river must be ascertainable – it must have a certain course or defined limits (Bradford 
Corporation v Pickes [1895] AC 587; Moore, Coulson & Forbes Law of Waters, 4th ed, (1924) at p 71).  
The law relating to rivers and the ownership of land beneath rivers does not apply to bodies of water that 
cannot be contained in an identifiable channel.  A river starts at the point where the water palpably comes 
to the surface and forms a channel (Dudden v Clutten Union 26 LJ Ex 146).  
 A river is not formed where water that has built up in a tank or reservoir is released over land.  This is 
because such water does not flow in the sense mentioned. 
 Depending on its context, a river need not be a natural river, but it will generally still need to answer the 
description referred to above. 

Tidal navigable river 

[8.18A] At common law, the term “tidal navigable river” is confusing.  It might refer to a public 
navigable river.  It might also simply refer to a tidal river.  Usually, it will refer to a river that is tidal and 
navigable.  The tidal influence of a river is relevant for three purposes – namely, to determine: 

(1) whether the public has a right of navigation in respect of the river; 
(2) whether the public has a right of fishing in respect of the river; and 
(3) the Crown’s ownership in the beds of the river.  

For (1), the river need not be tidal, but the flow and reflow of the tide may be strong evidence that the 
river is navigable.  For (2) and (3), the river must be tidal.  However, the term “navigable” is often used to 
mean “tidal”.  Therefore, to refer to a “tidal navigable” river may mean that the river must be “tidal” and 
“navigable” in fact.  It must, at least, be tidal.  If the river is navigable in fact, and the law recognises that 
the public has a right to navigate the river, the river is a public navigable river.  In another context, it may 
simply be used to refer to the tidal nature of the river; that is, it is navigable at law, even if it is not 
navigable in fact. 

A “tidal navigable river” was referred to in s 9 of the LA before its amendment by the Natural 
Resources and Other Legislation Amendment Act 2010 on 7 May 2010.  Whether the public has, at 
common law, a common right to navigate a river is discussed at [8.20] and [8.22]-[8.24].   

    Notes 
1  See further at [8.25C]. 
2  A particular difficulty arises in relation to non-tidal watercourses and the delineation of the “banks” of such rivers.  
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Tide and water subject to tidal influence 

[8.19] The tide refers to the periodic rising and falling of water that occurs as a result of the gravitational 
attraction of the moon and sun acting on the rotating earth.  Although there are some exceptions, the seas 
and oceans of the earth are subject to tidal influence and so too may be the “arms of the sea”, including 
tidal estuaries.  The term “tide” is not limited to salt water.  It has been said to include fresh water ponded 
back by the action of the ordinary tides (R v Smith (1780) 2 Doug 441; Reece v Miller (1882) 8 QBD 626).  
However, horizontal movement of water resulting from the periodic rising and falling of water from the 
causes referred to is properly called a tidal current.  A tide usually refers to vertical movement only.  A spring 
tide is the highest tide each lunar month.  The lowest tide each lunar month is known as the neap tide.   

“Water subject to tidal influence” under the Land Act 1994 

According to sch 6 of the LA, “water subject to tidal influence”, in relation to a boundary that is a tidal 
boundary or right line tidal boundary, means the water that is relevant to the identification of the boundary 
as a tidal boundary or right line tidal boundary.  That is, when ascertaining a tidal boundary or right line 
tidal boundary for a parcel of land, land that is subject to water that is subject to tidal influence (eg under 
s 9(1)) will be water of the landform (eg a tidal river) that is relevant to determining the boundary of the 
parcel (eg where a deed of grant refers to a boundary as the “top of a bank of a tidal river”, the land that is 
subject to water that is subject to tidal influence is the water of that tidal river). 

“Tidal influence” 

[8.19A]  In Reece v Miller (1882) 8 QBD 626, Groves J (with whom Stephen J agreed) said that a tidal 
navigable river was that part of the river which under ordinary circumstances was tidal and navigable and 
that it was not enough to show that sometimes under unusual circumstances the river at the place in 
question was affected by the tide.  For the purposes of the right claimed (which was one of fishing), the 
place needed to be one which could fairly be said to be within the influence of the ebb and flow of the 
tides in the ordinary course of things.  That is, tidal waters did not include every part of the river that was 
affected by exceptionally high tides and in which the water was occasionally to some extent backed up in 
consequence.  However, Reece must be seen in its proper context, that is, one concerning where the public 
right of fishing was exercisable.  The issue of a boundary of land that adjoins a tidal body of water will 
turn on other considerations. 

In Southern Centre of Theosophy Inc v State of South Australia [1982] AC 706, the Privy Council found 
that the doctrine of accretion applied in respect of a parcel of leasehold land that adjoined Lake George.  
As described by Lord Wilberforce (at 714), Lake George was a large inland lake.  Its water was salt or 
brackish and it was navigable by small boats.  In 1913 a channel was made connecting it with the sea, 
since when, while not being strictly tidal, it had been subject to tidal influences.  There were also currents 
in the lake. 

The existence and extent of tidal influence within a river will depend on various factors, including the 
discharge of upstream water into the river.  The reach of a tidal current may extend further upstream than 
the energy created by the tides evident in the sea or ocean to which the river connects.  In light of Southern 
Centre of Theosophy, it is suggested the tidal influence in a river or other body of water extends to any 
part of the river or body which is affected by the tidal currents in the ordinary course of things. 

As explained in Reece v Miller, merely because the waters of a part of a river or other body of water may 
be subject to tidal influence does not mean that: 

 public rights are necessarily exercisable in relation to those parts; and 
 the State necessarily has property in the land subject to such waters. 

Public rights may be exercisable in respect of waters that are subject to the ordinary tides.  The State’s 
title is determined by s 9 of the LA.  Under that provision, the State may have title to land on the same side 
of a tidal boundary or right line tidal boundary as the water subject to tidal influence.  All that means is 
that, once a tidal boundary or right line tidal boundary has been identified (which boundary can only exist 
where it is relative to waters that are subject to tidal influence), the State will have property in that land.  

 
[Next page is 1,287] 
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That is, the rules under s 9(1) and s 9(4) require the establishment of a boundary.  They do not say that the 
State has title to all land subject to waters that are subject to tidal influence (cf s 9(1) of the LA before its 
amendment by the Natural Resources and Other Legislation Amendment Act 2010). 

Navigable river and tidal navigable river 

The common law 

[8.20] At common law, a natural river that is navigable in fact and in respect of which the law recognises 
that the public has a right to navigate is a public highway navigable by the public in a reasonable way and 
for a reasonable purpose (Original Hartlepool Collieries Co v Gibb (1877) 5 Ch D 713).  Any assertion 
that the public has a “right” of navigation that is recognised and protected by the common law will turn on 
whether a stream (including a river) is, in fact, navigable. 

Distinguishing public navigable rivers and tidal navigable rivers   

Distinctions can be made between public navigable rivers and tidal navigable rivers.  A public navigable 
river usually refers to a river that is navigable in fact by the public and in respect of which the law 
recognises the public has a right of navigation.  While that might, in the proper context, mean the same 
thing as a tidal navigable river or a navigable river, where the issue is whether, at common law, the Crown 
has property in the river or the public has a right of fishing, the only issue is whether the river is subject to 
tidal influence.  A tidal navigable river must, however, be subject to the flow and reflow of the tide.  
Accordingly, a tidal navigable river may, where relevant, refer to a river that is navigable in fact and 
which is subject to the flow and reflow of the tide.  A navigable river may also mean the same thing.  A 
navigable river may also be used as a reference to a river that is simply navigable in fact or, it may refer to 
a river that is subject to the flow and reflow of the tide.  In this latter sense, “navigable” takes on a special 
legal meaning.   

In England, a public navigable river was known as a royal stream, because such a river participated of 
the nature of the sea and was considered a branch of the sea.  It was known as a royal stream primarily 
because of its public use, such use being under the care and protection of the Crown (Angell on 
Watercourses at pp 17-18), but, if it was required to participate of the nature of the sea, it had to be tidal. 

Relevance of tide 

Generally, a tidal navigable river is a river which is actually navigable and in which the tide flows and 
reflows (Moore, Coulson & Forbes Law of Waters, 4th ed, (1924) at p 77).  The flow and reflow of the tide 
is prima facie evidence of a navigable river (Miles v Rose (1814) 5 Taunt 705; 128 ER 868; Rose v Miles 
(1815) 4 M & s 101; 105 ER 773; R v Montague (1825) 4 B & C 598; 107 ER 1183; Ilichester (Earl) v 
Raishleigh (1889) 61 LT 477; Reece v Miller (1882) 8 QBD 626) – but whether particular water is or is 
not of that character depends on the situation and nature of the channel (Sim E Bak v Ang Yong Huat 
[1923] AC 429).   It is a question of degree having regard to all the facts (Sim E Bak v Ang Yong Huat 
[1923] AC 429).1  A public navigable river was a river that was used by the public for the purposes of 
navigation from time immemorial.  However, it needs to be remembered that the notion of “navigability” 
is relevant for two different purposes: one, the Crown’s title at common law to submerged lands; and two, 
whether the public has a right of navigation.  While the flow and reflow of the tide is prima facie evidence 
of a navigable in fact river, the mere flow and reflow of the tide means that the Crown has title to the land 
subject to that tide (to high-water mark).  For the common law, a river subject to the tide is technically 
navigable (but not necessarily navigable in fact). 

Relevance of navigability 

Navigable in fact waters must have the characteristics of a highway in the sense of affording transportation 
between terminal points to which members of the public have a right to go.  Where there is a public 
highway the owners of land bounded by the highway have, as a riparian right, a right to go on it from any 
point on their own land (Coppinger v Shehan [1906] 1 Ir R 519) (this should not, however, be confused 
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with the concept of a highway created by dedication).  According to Lord Cairns in Lyon v Fishmongers’ 
Co (1876) 1 App Cas 662: 

Unquestionably the owner of a wharf on the bank of a public navigable river has, like every other 
subject of the realm, the right of navigating the river as one of the public.  This, however, is not a right 
coming to him qua owner or occupier of any lands on the bank, nor is it a right which, per se, he enjoys 
in a manner different from any other member of the public.  But where the right of navigation is 
connected with an exclusive right of access to and from a particular wharf, it assumes a very different 
character.  It ceases to be a right held in common with the rest of the public, and it becomes a form of 
enjoyment of the land, and of the river in connection with the land, the disturbance of which may be 
vindicated in damages or restrained by an injunction. 

Related topic: Navigability in fact of a river, [8.22]; Public right of navigation, [8.23] 

Land Act 1994 (repealed provisions) and repealed Harbours Act 1955 

[8.21] Section 8(1) of the repealed Harbours Act 1955 defined “navigable river” as including: 
any river, creek, or stream communicating with the sea (and all tributaries thereof) as far up the same as 
the spring tide ordinarily flows and reflows, and also any river, creek, or stream communicating with the 
sea (and all tributaries thereof) as far as it is or they are capable, whether in the natural state or 
otherwise, of navigation by such vessels as are ordinarily employed, whether on the river, creek, or 
stream or elsewhere, for the purpose of conveying any goods. 

 “Tidal navigable river” was defined in the same subsection as a “navigable river as far up the same as 
the spring tide ordinarily flows and reflows but no further”. 
 So, under the Harbours Act 1955, a navigable river was either a river, creek or stream communicating 
with sea: 

(a) as far up the same as the spring tide ordinarily flowed and reflowed; or 
(b) as far as it was capable, whether in the natural state or otherwise, of navigation by vessels that 

were ordinarily employed for the purpose of conveying goods. 
Before its amendment by the Natural Resources and Other Legislation Amendment Act 2010 on 7 May 

2010, s 8 of the LA contained the following definitions: 
• navigable river includes as far up a river, creek or stream, connecting to the sea, whether in the 

natural state or otherwise, as –  
(a)  the spring tides ordinarily flow and reflow; and 
(b)  a ship ordinarily used to transport goods can be navigated; 

• ship has the same meaning as in the Transport Operations (Marine Safety) Act 1994; 
• tidal navigable river means a river navigable as far up as the spring tide ordinarily flows and 

reflows. 
Section 8 of the LA appeared to require that an enquiry be made regarding: 

(a) to what point the spring tides2 of a river, creek or stream that connected to the sea, ordinarily 
flowed and reflowed?; and 

(b) to what point could a ship (as defined in the Transport Operations (Marine Safety) Act 1994) 
which was used to transport goods be navigated up that river, creek or stream? 

 According to the definition, if a river was tidal to say, 20km upstream but a ship which was used to 
transport goods could only be navigated up that river to, for example, 10 kilometres upstream, the river 
was a navigable river to 10km upstream.  In Svendsen v The State of Queensland [2002] 1 Qd R 216 
Demack J noted that paragraphs (a) and (b) of the definition of “navigable river” in s 8 of the LA were 
conjoined.   In Beames v The State of Queensland (2002) Q ConvR 54-57 the court (at [18]) stated that 
“tidal navigable river” in the LA was defined in a similar way to its definition under the Harbours Act 
1955 (rep). 
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 Under the Harbours Act 1955 it was not a requirement that a “navigable river” in fact be navigable.  
Under s 8 of the LA it appeared the river needed to always be navigable (in the sense stated).3    
 “Navigable river” was not used in ch 1, pt 4 of the LA except when prefaced by “tidal”.  The definition 
of “tidal navigable river” referred to a “river navigable”.  If there was meant to be a difference between 
“navigable river” in the Harbours Act 1955 and “navigable river” in the LA (that is, paragraphs (a) and (b) 
in the definition in the LA were meant to be conjunctive) the result, with respect to a particular river, creek 
or stream communicating or connecting with the sea, was: 

• under the Harbours Act 1955 it was necessary to ascertain –  
o up to what point spring tides of the river, creek or stream ordinarily flowed and reflowed; and 
o up to what point could the river, creek or stream be navigated by vessels that were ordinarily 

employed for the purpose of conveying goods; 
 and select the greater distance as giving the limits of navigable river; and 

• under the LA it was necessary to ascertain –  
o up to what point did spring tides of the river, creek or stream ordinarily flow and reflow; and 
o up to what point could the river, creek or stream be navigated by a ship which was used to 

transport goods; 
  and select the lesser distance as giving the limits of navigable river. 
 While it might be suggested there was probably not meant to be a difference in the relevant sense (that 
is, disregarding the fact that the Harbours Act 1955 dealt with vessels carrying goods and the LA dealt 
with ships of a particular description) because if the difference was intended the definition of tidal 
navigable river in the LA made no sense (assuming “river navigable” in it was an error and “river 
navigable” was interpreted as “navigable river”).  The fact that it was an error explained why “navigable 
river” was defined.  If “river navigable” was intended the defining of “navigable river” was unnecessary.  
However, as noted, in Svendsen, Demack J was of the opinion that paragraphs (a) and (b) of the definition 
of “navigable river” in s 8 of the LA were conjoined.  On that basis, as suggested above, once it was 
ascertained up to what point the spring tides ordinarily flowed and reflowed and up to what point the river 
was navigable by a relevant ship, the navigable river only went so far as the lesser distance.  Even if that 
was so, that did not explain the reference to “navigable river” in the LA as the term was not used in the 
Act.  

However, it is suggested the position was not that straightforward.   Under both Acts, a query arose as to 
why there were two definitions.  Section 77 of the Harbours Act 1955 and s 9 of the LA were about the 
State’s title to land below high-water mark, including land in tidal navigable rivers.  Section 9(1) and s 
77(1) respectively stated the general position about ownership of land below high-water mark, including in 
tidal navigable rivers.  Section 9(2) and s 77(2) respectively dealt with ownership of land where a tidal 
navigable river formed the boundary of land.  Although the Crown’s title at common law to land in the 
foreshores and the beds of tidal rivers may have been found in bold and misleading assertions,4 it never 
hinged on the recognition of a public right of navigation or whether the rivers were navigable in fact even 
though it was often said that the Crown owned “navigable rivers” or “tidal navigable rivers”.  What was 
being referred to was an ownership of rivers subject to tidal influence – the word “navigable” was being 
used as a legal term to refer to part of the river that was subject to the tide. 

Ship 

Under the definition of “navigable river” that was contained in the LA before the definition’s repeal by the 
Natural Resources and Other Legislation Amendment Act 2010, a “ship” meant a ship under the Transport 
Operations (Marine Safety) Act 1994.  Section 10 of that Act defines “ship” as:  

(1)  ... any kind of boat or other vessel used or, for a boat or other vessel being built, intended to be 
used, in navigation by water or for any other purpose on water. 

(2)  Without limiting subsection (1), a “ship” includes a boat or other vessel –  
(a)  whatever its size; and 
(b) however it is propelled or moved. 
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(3)  A “ship” includes, for example –  
(a)  a barge, lighter or other floating vessel; and 
(b)  a hovercraft or other surface effect craft. 

(4)  A “ship” does not include a vessel declared by regulation not to be a ship. 
(5)  A regulation may provide that a ship includes an aircraft when it is on water or is taking off, or 

landing on, water. 
(6)  Except as provided by a regulation under subsection (5), a ship does not include an aircraft. 

 In Svendsen v The State of Queensland [2002] 1 Qd R 216, Demack J commented that the definition of 
“navigable river” in the LA was not concerned in any way with the size of the boat or vessel.  While the 
words, “ordinarily used to transport goods” in the definition in s 8 of the LA implied some substantial 
vessel, according to his Honour there are substantial parts of Queensland where coastal streams can be 
used to transport goods, but where the vessel could be small.  In that regard Demack J also commented 
that it was not easy to grasp what this change from the definition of “navigable river” under the Harbours 
Act 1955 had achieved.  Under s 77 of that Act a “navigable river” was defined to include, in part, any 
river, creek, or stream communicating with the sea as far as it was or they were capable, whether in the 
natural state or otherwise, of navigation by such vessels as were ordinarily employed, whether on the river, 
creek, or stream, or elsewhere, for the purpose of conveying any goods. 
    Notes 

1  In that case it was said that not every ditch or cutting forms part of a navigable river, even though it is large enough 
to admit the passage of a boat. 

2  A spring tide is the highest tide each lunar month. 
3  That is, not in the sense “navigable” is understood under the common law.  See generally Svendsen v The State of 

Queensland [2002] 1 Qd R 216. 
4  See commentary to s 9. 

 

Practice note – Tidal watercourses and plans of survey: To show a tidal watercourse on a plan of survey, 
a double-headed arrow is used to indicate that a delineated watercourse is subject to tidal influence.  A larger 
arrow head is used to indicate the direction of downstream flow.  A tidal boundary of a parcel of land will be 
noted as “HWM” on the plan.  If the watercourse is non-tidal, an arrow indicating downstream only is 
shown.  See Department of Natural Resources and Mines, Cadastral Survey Requirements at para 9.57.  Although 
an ambulatory (that is, shifting) boundary may be noted on a plan of survey, this is not evidence of where the 
boundary is, in fact, situated.  The location of the boundary depends on its definition at law.   

Operation of former s 9(2) of Land Act 1994 and s 77(2) of Harbours Act 1955  

[8.21A]  The former s 9(2) of the LA (before its replacement on 7 May 2010) and s 77(2) of the Harbours 
Act 1955 (rep) dealt with a tidal navigable river that formed the boundary of land.  In this case, the State 
owned the property in the river, even though the same person owned land on either side of the river.  
Beyond the point where the river was navigable, s 9(2), as it then was, did not apply, even if the river 
remained navigable.  The former s 9(2) of the LA and s 77(2) of the Harbours Act 1955 (rep) primarily 
were intended to overcome any concern that a grant of land bounded by a tidal navigable river may 
include land in the foreshore and the bed of the river.  In other words, they were intended to remove any 
doubts about claims to those areas and, in so doing, meet the situation, as explained by Moore (Coulson & 
Forbes Law of Waters (4th edn) at p 90) where a query might arise. 

it would appear that as there is no presumption of law that the ownership of the bed of a tidal navigable 
river goes along with the ownership of the shore, a grant of lands by the Crown on the banks would 
prima facie be bounded by the line of high water mark; but that, by evidence to that effect, it might be 
shown to include both the shore between high and low water mark and the bed below low water mark. 

It would follow that, if a boundary was formed by high-water mark, that, of itself, did not necessarily 
alter the landowner’s position: he or she did not suddenly own the land in the river.  Relevantly, for the 
purposes of the LA, that could only have occurred if it was thought that, where land was bounded by a 
tidal river that was not navigable by a ship used to transport goods, the grant carried with it a presumption 
that the grantee owned the foreshore and bed of the river (or at least to the centre line of the river).  As that 
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would appear to have little or no basis in law, it is perhaps easy to see why the current s 9 generally deals 
only with the State’s ownership relative to a tidal boundary (or right line tidal boundary). 

If, however, a tidal navigable river was included in a grant and, therefore, was not a boundary of land, 
the land in the river is owned by the grantee, as a person with a registered interest in the land.  Where the 
river was tidal, but not navigable in the sense explained, it was more likely that the land in the river would 
be included in the grant.  That is, where there was a tidal navigable river, it was always intended that it 
should form a boundary.  But, whether it was depended on the relevant grant. 

The prohibition in s 14(3) of the LA is against the granting of a fee simple estate in respect of tidal land.  
Although the former Harbours Act 1955 also prevented the granting of such an estate in respect of tidal 
land (although in a different way), there may be old fee simple grants in Queensland that have included 
tidal lands, particularly tidal rivers that were not navigable. 

Further, the former s 9(2) of the LA and s 77(2) of the Harbours Act 1955 (rep) did not mean that a 
person could not acquire a lawful right or interest in tidal lands where those lands adjoined a parcel of land 
the boundary of which was the river itself.  However, in light of those provisions, the right or interest 
needed to be expressly granted.  As explained, the intended effect of those sections was to overcome any 
suggestion that a grant of adjoining land may have carried with it a claim to the foreshore and bed of a 
tidal navigable river.   

Navigability in fact of a river 

[8.22] Under the common law, tidal rivers are prima facie taken, or are presumed, to be navigable in fact 
(Re Waldron (1893) 3 LCC (NSW) 144).  More correctly, tides are strong evidence that a river is 
navigable.  A non-tidal river is assumed to be non-navigable.  However, a non-tidal river may, in fact, be 
navigable. 

Under s 9 of the LA, before it was amended on 7 May 2010, the issue of navigability came up in the 
context of a “tidal navigable river”.  A tidal navigable river was navigable if it was navigable by a ship 
used to transport goods.  Under the current s 9 of the LA the only relevant consideration is whether a 
boundary is a tidal boundary or right line tidal boundary.  In either case, it does not matter whether the 
relevant tidal body of water is navigable.  That said, when granting land under the LA, the fact that a 
particular body of water is not navigable may be a relevant consideration for the State in deciding that the 
granted land includes that body (ie there is no tidal boundary).  It should be noted that the prohibition in s 
14(3) of the LA is against the granting of a fee simple estate in respect of land that adjoins a tidal 
boundary or right line tidal boundary of other land. 

The following discussion concerns the issue of “navigability” generally. 

Basis for “navigability” distinction between tidal and non-tidal river   

The apparent simplicity of the distinction between a tidal and a non-tidal river when ascertaining whether 
the river is in fact navigable conveniently hides the reason why the distinction was adopted.  It is an 
English common law rule.  In England most navigable natural rivers are tidal.  However, where the 
relevant inquiry is whether a particular river is navigable, the rule must be adapted to suit local 
circumstances.  As was the experience in the United States, holding that only tidal waters were navigable 
rivers is perhaps too limiting for Australian conditions.  Numerous inland rivers in Australia, having 
regard to their size and depth, clearly are navigable, although not tidal.    

The weight the law gives to the flow and reflow of the river as evidence of the navigability of a river may 
depend on the nature of the river itself.  The fact the tide reaches a certain part of the river does not mean 
the river is navigable by a ship used to transport goods.  It is a question of fact and degree as to whether a 
river is navigable and, as such, was traditionally left to a jury for determination (Sim E Bak v Ang Yong 
Huat [1923] AC 429).  In other words, “tidal waters” and “navigable waters” are not synonymous terms 
when the issue is the public’s right of navigation.  Water is not merely navigable because it is subject to 
tidal influence.  However, a tidal river is (regarded as) a navigable river when the issue is whether the 
Crown has title to the land of a (tidal) navigable river.  That is, where it is said the Crown has title to a 
navigable river, it is because the river is tidal.  However, if a river was navigable in fact, but not tidal, 
under the common law, the land of the river was owned by riparian landowners.    
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It is ... reasonable to hold that “navigable” is a relative and comprehensive term containing within it all such 
rights upon the waterway as with relation to the circumstances of each river are necessary for the full and 
convenient passage of vessels and boats along the channel (Mayor of Colchester v Brooke (1845) 7 QB 339). 

 In Sim E Bak v Ang Yong Huat [1923] AC 429 the Privy Council (at 433-434) explained the position as 
follows: 

The learned judge of first instance was of opinion that the creek formed part of a tidal navigable river. 
That it is tidal in the sense that the water in all the ponds or excavations which formed the creek rises 
and falls with the tide there is no doubt. That it is navigable in the sense that boats within limits of size 
could and did pass through the bridge and up the waterway and could and did bring away brick, earth or 
bricks burnt in kilns which have been erected there is also no doubt. But from those facts it does not 
follow that the creek is a tidal navigable river. The question is one of degree, to be determined by 
reference to all the facts. “The flowing and re-flowing of the tide does not make it so,” ie, a navigable 
river; “for there are many places into which the tide flows which are not navigable rivers; and the place 
in question may be a creek in their own private estate”: per Lord Mansfield in Mayor of Lynn v Turner 1 
Cowp 86. An instance of this might be a boathouse or boat harbour which an owner might create on his 
own land. “It does not necessarily follow, because the tide flows and re-flows in any particular place, 
that it is therefore a public navigation although of sufficient size”: per Bayley J, in Rex v Montague 4 B 
& C 598, 601. The flowing of the tide is strong prima facie evidence of the existence of a public 
navigable river, but whether it is one or not depends upon the situation and nature of the channel. Not 
every ditch or cutting which is reached by the tide forms part of the public navigable river, even though 
it be large enough to admit of the passage of a boat. The question is one of degree, and is for the jury, 
having regard to all the facts. 

The evidence as to user is that “boats come in and go out over 100 times a month,” say, four a day. 
There is no evidence at all that these are not boats used by the owners of the plots to bring out their 
bricks - and presumably they are. There is absolutely nothing to induce any member of the public to take 
a boat up this creek, and there is no evidence that any member of the public ever did so. On the other 
hand, it is the convenient and obvious way of bringing out the bricks. 

The case, therefore, stands thus: There is evidence of the creation of the waterway by the excavation of 
the brick earth. There is nothing beyond the fact that the tide rises and falls in this creek to show that it is 
a public navigable river. There is no evidence of public user, and the facts are such as to negative any 
probability of public use. 

Thus, at common law, the issue of navigability, while sometimes related to the notion of the tidal reach 
of the waters of the subject river, is not conclusively determined by that tidal reach.  The issue is one of 
navigability, hence the distinction between a “tidal navigable river”, which must obviously be tidal (and 
navigable), and a “navigable river”, which may still be a highway even though it is not subject to tidal 
influence (although sometimes a “navigable river” was used to denote a “tidal river”).  As stated by Houck 
(A Treatise on the Law of Navigable Rivers (1868) at p 10), although referring to the position in the United 
States: 

It is the commonly received opinion in … [the United States], that in England the only test of 
navigability of a river is the ebb and flow of the tide.  This general idea here, on this point, is, however, 
erroneous.  It is true, that there the usual means of designating a navigable river is the ebb and flow of 
the tide; and it is this common method of designation which has led to the idea here, that the ebb and 
flow of the tide is the only test of navigability at Common Law; but this opinion is, as already remarked, 
an error, because there, while it is the commonly used and most prominent, it is not the only, test.  Being 
the most natural and the most readily perceived test in that country, it was easy to take for granted, 
without question or reflection, that it was the only test.  It is, however, not reasonable to suppose that 
such would be the case, in a system of laws so eminently flexible as that of England, and so easily 
adapting itself to the necessity of circumstances controlling the application of a principle, when 
navigability did not depend on the ebb and flow of the tide, and the natural test stated was, by daily 
observation of actual navigation, shown to be erroneous.  Our general adoption of this idea here, does 
not make the test itself correct, nor does its general use there make it such even there.  Where the public, 
whether in England or America, have actually used a river as navigable, it is such, whether the tide ebbs 
or flows, or does not ebb and flow, at the navigable places in its course so used. 
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According to Woolrych (Woolrych on Waters (1853) at p 40) on the situation in England: 
A public navigable river frequently owes its title to be considered as such from time immemorial, by 
reason of its having been an ancient stream; but very many acts of Parliament have been passed to 
constitute those navigable rivers, which were not so before … Waters flowing inland where the public 
have been used to exercise a free right of passage from time whereof the memory of man is not to the 
contrary, or by virtue of legislative enactment, are public navigable rivers … This is the most unfailing test 
to apply, in order to ascertain a common right; others have been attempted, and frequently without success. 

Lord Hale in de Jure Maris (Chap III) wrote: 
Again, there are other rivers, as well fresh as salt, that are of common or publick use for carriage of 
boats and lighters.  And there, whether they are fresh or salt, whether they flow and reflow or not, are 
prima facie publici juris, common highways for man or goods or both from one inland town to another.  
Thus the rivers of Wey, of Severn, of Thames, and divers others, as well above the bridges and ports as 
below, as well above the flowings of the sea as below, and as well where they are become to be of 
private propriety as in what parts they are of the king’s propriety, are publick rivers juris publici.  And 
therefore all nuisances and impediments of passages of boats and vessels, though in the private soil of 
any person, may be punished by indictments, and removed; and this was the reason of the statute of 
Magna Charta, chap 23. 

Accordingly, there was not, in English common law relating to the public’s right of navigation, a 
necessary link between tidal rivers and navigable rivers, even though many natural rivers were tidal.  On 
the other hand, many inland waters of England that were artificial canals were in fact navigable, although 
not tidal (cf s 116(2) Coastal Protection and Management Act 1995).1  Equally, merely because a river 
was subject to tidal influence did not mean it was navigable in fact.  In The Mayor of Lynn v Turner 
(1774) 98 ER 980 at 981 Lord Mansfield said: 

Ex facto oritur ius[the law arises out of the fact].  How does it appear that this is a navigable river?  The 
flowing and reflowing of the tide does not make it so; for there are many places into which the tide flows 
that are not navigable rivers …  

Rather, as stated at [8.20], the tide of a river is merely strong prima facie evidence of the river’s 
navigability (Miles v Rose (1814) 5 Taunt 705; 128 ER 868; R v Montague (1825) 4 B & C 598; 107 ER 
1183 at 1184).   

However, interestingly, but perhaps understandably, any statutory protection of a public “right” of 
navigation generally seems more concerned with tidal waters (which is perhaps based on an assumption 
that such a right could only exist in respect of such waters).  For example, s 4 of the Harbours Boards Act 
1892 (rep) said: 

Nothing in this Act shall be deemed to take away, supersede, or abridge any jurisdiction, right, power, or 
remedy, existing independently of this Act for the abatement of, or the imposition of punishment for, 
any nuisance affecting the sea or any harbour or tidal water or tidal lands, or affecting navigation, or 
affecting any right belonging to or enjoyed by the public over tidal water or tidal lands. 

However, as discussed below, any public “right” of navigation in tidal waters is not necessarily the same 
as a public “right” of navigation in non-tidal waters.2  In other words, the statutory recognition of a public 
right of navigation in tidal waters stems from the concept (which although perhaps related, need not be 
established) that the State (or Crown) has title to tidal waters. 

Practical considerations as to whether river is navigable 

For the moment and as said, actual use of a tidal river for the purposes of navigation is strong evidence 
that the river is navigable (Miles v Rose 5 Taunt 705).  A river may cease to be navigable because of 
natural causes (eg the silting up of the channel) or legislation.  This does not necessarily prevent the river 
from remaining navigable, however it will prevent the public from exercising any right of navigation in 
the river, at least until the obstruction is removed.  If the river is broad and deep and capable of supporting 
the carriage of goods, it may be concluded that the river is available for public navigation.  However, if 
one is dealing with a small stream that may only be navigated at certain states of the tide and then only for 
a short time and by very small boats, it will be difficult to conclude that it is navigable in the relevant 
sense (R v Montague 4 B & C 598).  That is, the issue is whether the river is navigable by the public, not 
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merely whether a boat may navigate the river from time to time.  If, for example, a single boat of a 
reasonable size may navigate a tidal river but, in doing so, it excludes the possibility of other boats 
navigating the river (or more particularly, passing in the opposite direction), it can hardly be said that the 
river is a navigable river.  While evidence of use by the public for navigation will be strong evidence of 
the river’s navigability, it is a question of fact and degree whether the river is navigable.  A public navigable 
river, or navigable river, is a river that the public has used to exercise a free right of passage from time 
immemorial or because of statute.  As explained by Woolrych (Woolrych on Waters (1853) at pp 41, 42): 

where there are no circumstances from whence an extinguishment of the public right can be presumed 
… the flowing of the tide is strong prima facie evidence [of navigability] … 
[But p]ublic user for the purposes of commerce is … the most convincing evidence of the existence of a 
navigable river. 

Therefore, if a river has been used by the public for the purposes of navigation from time immemorial, it 
will be presumed that the river is navigable.  If it is sought to establish that the public right has been 
extinguished or there is some doubt as to whether the public has navigated the river from time 
immemorial, the flow and reflow of the tide will be strong prima facie evidence that the river remains 
navigable.  However, to establish, as a matter of fact and law, that the river is navigable, it will be 
necessary to determine whether the river may be navigated by a ship.  That is, to say that the river is 
subject to tidal influence is not the end of the matter.  That fact will merely be strong evidence that the 
river remains navigable. However, for the public to assert a right to navigate the river, the river must be 
capable of being navigated in fact.   

Under the common law, as suggested by Woolrych, before a river could be classified as navigable, it had 
to be capable of being navigated for commercial purposes.  It is not sufficient if it were merely navigable 
for recreational or some other purpose not related to commerce.   

So, whether a particular river is navigable at common law will depend on the following: 
• the situation and nature of the river – navigability must, for the law, be established as a matter of 

fact (hence the reason why the issue of navigability was traditionally left to a jury to decide); 
• if there is evidence that the public has navigated for the purposes of commerce the river since time 

immemorial, the river is a public navigable river, whether or not the river is subject to tidal influence; 
• if there is no evidence that, or there is some doubt as to whether, the public has navigated the river 

for commercial purposes since time immemorial, the flow and reflow of the tide will be strong 
prima facie evidence that the river is navigable; 

• however, if the river is a tidal river but it cannot be navigated in fact (except where it is temporarily 
obstructed), the river is not a navigable river.  

Whether a river is a navigable river has nothing to do with whether the State (or Crown) has a title to the 
bed of the river. 

However, the application of these principles might be thought to raise some difficulties in Queensland, 
namely: 

• is the concept of “time immemorial” relevant?  In England, the concept of before the memory of 
man was, at least for the purposes of the law of prescription, considered to be before 1189 (the 
beginning of the reign of Richard I).  However, we are not dealing with the law of prescription.  
The issue of navigability is closer to one of dedication of a highway which, at common law, may 
be established by long, continuous user.  There is no “minimum” period for such a user.  However, 
even that is not entirely appropriate.  For, as explained by Viscount Haldane in Attorney-General 
(British Columbia) v Attorney-General (Canada) [1914] AC 153, the public “right” of navigation 
has merely been recognised by the courts where the public has, since time immemorial, navigated 
rivers.  In Commonwealth of Australia v Yarmirr [1999] FCA 1668 at [570] Merkel J described the 
right as one which had its foundation in the ancient policy of the law that afforded freedom of tidal 
waters to the public and it is said the right arose, at least, before the Magna Carta (Gann v Free 
Fishers of Whistable (1865) 11 HLC 192; Lord Fitzhardinge v Purcell [1908] 2 Ch 139).  On this 
reasoning, the concept of “time immemorial” appears linked, not so much to any particular river or 
use of that river, but to the recognition that the public has customarily navigated the high seas for 
longer than living memory and the Crown took no objection to the extension of that custom to the 
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arms of the sea (the ancient streams).  As a result, the common law will recognise navigation of 
tidal waters as a right (or liberty) where the waters are, in fact, navigable.  Where the river is tidal, 
there appears to be no difficulty in recognising the “right” (assuming the river is also navigable), as 
the land in the river is (usually) owned by the Crown: that is, a tidal navigable river is a highway.  
No act of the Crown is, however, necessary to confer the right (or to characterise the river as a 
highway for the purposes of the law); it is recognised as a burden on the Crown’s title and is 
protected by the common law and, apparently, should also be protected by the Crown in its 
position as parens patriae. However, where the river is non-tidal and is owned by someone else, it 
must be dedicated as a highway.  In such circumstances, long, continuous user by the public of the 
non-tidal river as a highway may be strong evidence of an act of dedication.  If the non-tidal river 
is owned by the State, although the “title” is with the State, it may not deal with it, including by 
dedication as a “highway”, except in accordance with statutory authority.  There is no statute in 
Queensland that says the State may dedicate the non-tidal river as a highway; 

• is navigability always linked to commerce?  When s 8 of the LA, before its amendment by the 
Natural Resources and Other Legislation Amendment Act 2010, referred to a tidal navigable river, 
the river needed to be used for navigation by a ship, as defined in the Transport Operations 
(Marine Safety) Act 1994, that is, a ship used to transport goods.  However, the requirement that 
the river be navigable by a ship for the purposes of commerce merely satisfies the threshold 
requirement of the river’s navigability.  Relevantly, the requirement that the river be navigable by a 
ship used to transport goods was for the purposes of the definition of “tidal navigable river” under 
s 8 of the LA.  The requirement that a river be navigable does not mean that only ships of 
commerce may navigate the river.  Further, it can hardly be thought that when Parliament has, by 
statute, extended the public right of navigation to artificial channels such as canals (see s 116(2) 
Coastal Protection and Management Act 1995) that it intended to limit the exercise of that right to 
commercial ships.  However, where such channels are not in issue, the right may still be limited to 
navigation for the purposes of commerce.   

A river is a tidal navigable river if it is tidal and navigable in the relevant sense.  A river is a navigable 
river if it is navigable.   
    Notes 

1  See Blount v Layard (1888) 4 TLR 512 which contained the quote: “We are dealing with the Thames, which is not a 
tidal river at the place in question.  But, on the other hand, it is a navigable river …”  However, as noted earlier, 
many natural watercourses in England are tidal. 

2  See [8.24]. 

Common law public right to navigate and fish in tidal waters 
[8.23] The public has public and not proprietary rights to navigate and fish in tidal waters, including the 
territorial sea1 (Lord Fitzhardinge v Purcell [1908] 2 Ch 139) but, as explained above, the right to navigate 
only exists where the water is navigable.  The law would never recognise a right to navigate waters, even 
if they were tidal, if it was impossible to actually navigate a ship in those waters.   

The public rights are also known as “common rights”: that is, they are recognised and enforced by the 
common law (Coke, Coke’s Institutes, Part 2).  As such, they are not subject to the control and prerogative 
of the Crown.  For that reason, the Crown’s title in the soil of tidal lands is always subject to such rights.  
However, this is subject to statute.  

In relation to the public’s rights to fish and navigate on the high seas beyond the territorial sea,2 the 
rights to do so in such seas might be seen as owing their origin to custom since time immemorial 
(Attorney-General for British Columbia v Attorney-General for Canada [1914] AC 153 at 170; The 
Commonwealth v Yarmirr (2001) 208 CLR 1 at [60] per Gleeson CJ, Gaudron, Gummow and Hayne JJ; 
Northern Territory of Australia v Arnhem Land Aboriginal Land Trust [2008] HCA 29).  In relation to the 
high seas, rights of navigation and fishing are now covered by the United Nations Convention on the Law 
of the Sea (1982) (UNCLOS). 

 
[Next page is 1,306] 
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Relationship between public rights and Crown’s “title”  

The public rights of fishing and navigation in tidal waters were said to be found in the theory that the bed 
of the sea and tidal waters up to the flow of the ordinary tides were prima facie vested in the Crown and 
the right of the public was co-extensive with and depended on the limit of the prima facie right of the 
Crown to soil covered by tidal waters (Malcolmson v O’Dea (1862) 10 HL Cas 593).  However, as 
suggested above, that is an over-simplification of the position and is undoubtedly incorrect.  For the 
moment, the Crown’s title, at least of the foreshore, was prima facie a proprietary right that was subject to 
the ius publicum (that is, the public rights of navigation and fishing).  That title was alienable, although, 
under the common law, the grantee’s rights remained subject to the ius publicum (which was, in itself, protected 
by the Crown).  The position is different if a grant is made under statute that authorises a right to exclude the 
rights of the public.  Further, the ius publicum was a right protected by the common law itself – it did not turn on 
the Crown’s title to the bed of tidal bodies of water (even if it was said that the Crown’s title in respect of 
navigable waters consisted of the ius publicum in addition to its ius privatum).  The ius publicum was, in effect, 
a restraint on the exercise of the Crown’s prerogative to grant interests in land (to which the Crown had title) but 
only to the extent that any such grant remained subject to the ius publicum. 

Public rights in modern Australian law     

While public rights of fishing and navigation have obscure origins, there has been little attempt by 
Australian legislatures to protect them.  Rather, legislation has often taken away or regulated their exercise 
(eg under marine safety legislation,3 through the vesting of control of ports in port authorities4 and 
fisheries legislation).5  While they may have been understood as restrictions on the Crown’s prerogative 
powers to make grants of its waste lands (rather than as “rights”), they have no such role to play in respect 
of statutory grants or in the general exercise of statutory rights of allocation of unallocated State land6 
(Gumana v Northern Territory of Australia (2005) 141 FCR 457).  The public rights of navigation and 
fishing are thus not indefeasible rights and can perhaps be seen as rights that may continue to exist until 
such time as parliament sees fit to regulate or prohibit their exercise in the interests of, for example, 
providing transport infrastructure or for the conservation of the environment.  While in this work they 
generally will be referred to as “rights”, it is perhaps best to understand them as “privileges”: Angell, in 
his Treatise on the Right of Property in Tide Waters (1826), refers to them as “common privileges”. 

The common law public rights referred to are not generally affected by rules relating to tidal boundaries 
of land under ch 1, pt 4 of the LA.  

Public right of navigation  

[8.24] The public right of navigation is a right of way (Orr-Ewing v Colquhoun (1877) 2 App Cas 839)7 
and its origin lies in the ancient policy of the law that affords freedom of tidal waters (and the seas) to the 
public (Commonwealth of Australia v Yarmirr [1999] FCA 1668 at [570] per Merkel J).  Although, as seen 
(in [8.22]), whether a public right of navigation exists depends on whether the relevant body of water is 
navigable, not merely tidal.  The right of navigation includes the right to anchor, to remain for a 
reasonable time, to load and unload, and to moor or fix temporary moorings in the course of navigation 
(Gann v Free Fishers of Whitstable (1865) 11 HLC 192; Original Hartlepool Collieries Co v Gibb (1877) 
5 Ch D 713).8  The right may be derogated from or interfered with only by statute (Commonwealth of 
Australia v Yarmirr [1999] FCA 1668 at [549] per Merkel J; R v Woldingham [1925] Ex CR 85).9  It is a 
paramount right, and prevails over public and private fishing rights (Gann v Free Fishers of Whitstable 
(1865) 11 HLC 192).10  However, it must be exercised with due regard for the rights of owners of riparian 
lands (Gould on Waters, sec 87).  A person who abuses the right of navigation is liable to a person who 
suffers injury as a result of that abuse (The Mayor of Colchester v Brooke (1845) 7 QB 339).   

Obstruction of the public right of navigation is an actionable nuisance. 
So effectually is the public privilege of navigating the tide waters secured against annoyance or 
interruption, by the common law, that the king, although he is the undoubted proprietor thereof, and in 
this character may grant the soil thereof; yet the king, or any person claiming under him, has no authority to 
obstruct the navigation (Angell, Treatise on the Right of Property in Tide Waters (1826) at p 29).  
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Origins of public right of navigation 

In Attorney-General (British Columbia) v Attorney-General (Canada) [1914] AC 153 Viscount Haldane 
said (at 169): 

the subjects of the Crown are entitled as of right not only to navigate but to fish in the high seas and tidal 
waters alike.  The legal character of this right is not easy to define.  It is probably a right enjoyed so far 
as the high seas are concerned by common practice from time immemorial, and it was probably in very 
early times extended by the subject without challenge to the foreshore and tidal waters which were 
continuous with the ocean, if, indeed, it did not in fact first take rise in them.  The right into which this 
practice has crystallized resembles in some respects the right to navigate the seas or the right to use a 
navigable river as a highway, and its origin is not more obscure than that of these rights of navigation.  
Finding its subjects exercising this right as from immemorial antiquity the Crown as parens patriae 
doubt regarded itself bound to protect the subject in exercising it, and the origin and extent of the right as 
legally cognizable are probably attributable to that protection, a protection which gradually came to be 
recognized as establishing a legal right enforceable in the Courts.11  

 Accordingly, the exercise of the public right of navigation arose simply because it had been exercised 
from time immemorial without any interference by the Crown.  In time, given such origins, it came to be 
protected as a legal “right”.  Its status as a right had nothing to do with its exercise in respect of tidal 
waters.  That is, there did not arise a public right of navigation merely because a river was subject to tidal 
influence.  The right arose because the public had customarily navigated the river for a sufficient amount 
of time for the courts to recognise it as such.  However, mere navigation in fact did not create a public 
right.  A custom is recognised as a legal right if a court holds as such and not otherwise (Milsom, A 
Natural History of the Common Law (2003)).  Given the physical nature of most rivers in England, it was 
presumed that a tidal river was a navigable river and, for the purposes of the law (as formulated), a tidal 
river was characterised as a navigable river.  However, in that legal sense, the tidal nature of the river only 
became relevant to the concept of the Crown’s ownership of the river, not to the public’s right of 
navigation which, although presumed possible where the river was tidal, still was an issue of fact. 

The public right of navigation arose, at least, before the Magna Carta (Gann v Free Fishers of Whistable 
(1865) 11 HLC 192; Lord Fitzhardinge v Purcell [1908] 2 Ch 139).  As seen, although the right of 
navigation may be exercisable in relation to tidal waters, a river is only subject to such a right if it is in fact 
navigable in a relevant sense.  According to Lord Hannen in The Octavia Stella (1887) 6 Asp MC 182: 

The rights of all vessels are not co-extensive.  It may be reasonable and right that a small vessel should 
go up to the farthest point she can reach in order to give the public the benefit of the public way.  But the 
same right does not exist in the case of a large vessel, and she is not entitled under extraordinary 
circumstances to try to get to a place where large vessels are not accustomed to go, and where there is no 
accommodation for loading or unloading them.  Now if the Octavia Stella had been a suitable vessel for 
navigating these upper and shallow waters, and in the course of her navigation it had become necessary 
to take the ground, that would not in itself be negligence which would have made the person allowing 
the vessel to ground liable.  He would be entitled to say, “I was only using this passage in the ordinary 
way with prudence, and so as not to injure anybody else except in so far as that might be the necessary 
consequence of my only doing what I had a right to do.” 

Public right of navigation and State’s right to deal in land subject to right 

It has been said the State may not grant an interest in tidal lands that may operate to extinguish or curtail 
the public right of navigation and ancillary rights, except possibly in connexion with rights of anchorage 
where there is some consideration moving from the grantee to the public (Lord Fitzhardinge v Purcell 
[1908] 2 Ch 139 at 167 per Parker J): this was because, at common law, the Crown had, in respect of tidal 
navigable waters a ius privatum and a ius publicum.12  Such a grant also may not operate to the detriment of 
the public right of fishing (Attorney-General v Parmeter; Re Portsmouth Harbour (1811) 10 Price 378 [147 
ER 345]).13  However, this is not an absolute rule.  The State may derogate from the public right of 
navigation by statute, including by the grant of an interest under a statute (Re MacTiernan; ex parte 
Coogee Coastal Action Coalition Incorporated [2005] WASCA 109 per Pullin JA (at [104]-[108]); cf The 
Melbourne Harbour Trust Commissioners v The Colonial Sugar Refining Co Ltd (1925) 36 CLR 230).14  
Further, although under the common law the Crown “protected” a public practice of navigating a river, 
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that did not, even when recognised as a “right” or privilege by the courts, prevent the Crown from 
extinguishing that right.  The Crown’s protection (including the removal of any obstruction) was a matter 
of its ius regium (sovereignty), not of title to the river.  Although its title, and that of any grantee’s, was 
subject to the public right of navigation, that right could be extinguished by statute.  A statute is enacted 
for the public good and may, therefore, extinguish the public right of navigation (and of fishing).  

Related topics: The State’s property in tidal lands, [9.55] 

Exercise of public right of navigation 

Prima facie, the public right of navigation extends to whole of a navigable channel (including its depth) 
(Orr-Ewing, above).  However, it is not infringed by the construction of a pier from the shore to a point 
well out into the channel even though that pier prevents vessels from using the part of the waters on which 
it stands (The Commonwealth v Yarmirr (2001) 208 CLR 1; see also Tate & Lyle Industries Ltd v Greater 
London Council [1983] 2 AC 509).15  In essence, the right must be capable of being exercised in the 
channel as a matter of substance.  In McBride & Co v The Council of the Municipality of Brisbane (1885) 
QLJ 73, the plaintiffs sought an injunction to restrain the defendants from obstructing the navigation of the 
Brisbane River by the plaintiff’s sea-going vessels, and from preventing such vessels coming to the 
plaintiffs’ wharves above the Victoria Bridge.  According to Lilley CJ (at 80): 

The Brisbane River is a navigable tidal river far above the site of the bridge, and as such is undoubtedly 
in the nature of highway, and would be well described as a “common highway”.  Up to 1861, when the 
... [Brisbane Bridge Act 1861] was passed there was passage for the Queen and her subjects in this river 
highway ..., and that right could not be taken away or obstructed by the Crown, or anyone else, except 
by Act of Parliament.  When the local Legislature passed the ... [Brisbane Bridge Act 1861], authorising 
the Municipal Council of Brisbane to erect a bridge across the river which must necessarily obstruct the 
navigation to some extent it was expressly provided by section 1, that “no bridge erected by the Council 
shall be so constructed as to obstruct the navigation of the River Brisbane by any sea-going vessels”.  
This means that the upper course of the river so far as it is navigable shall be accessible by some means 
to sea-going vessels, the bridge notwithstanding.  There is nothing in any subsequent statute authorising 
an abridgement or obstruction of that right of highway as modified and protected by the Act of 1861 ... 

We think ... that whoever is charged with the maintenance of the bridge must keep it in accordance 
with the mandate of the statute free from obstructing the river highway for sea-going vessels ... The right 
of highway across the river by means of the bridge can only be enjoyed subject to the pre-existing 
paramount right of highway by means of the river itself ... 

In Tate & Lyle v Greater London Council [1983] 2 AC 509 the defendant constructed ferry terminals 
that caused siltation of channels giving access to the plaintiff’s jetties.  The Port of London Authority had 
granted licences under the Port of London Act 1968 (Eng) to the plaintiff to dredge channels and erect the 
jetties.  The licences did not grant a right to any particular depth of water in the channels once dredged and 
the plaintiff had no right other than the public right of navigation to bring vessels to its jetties.  The House 
of Lords did not accept the plaintiff’s argument that the effect of granting the licences was to confer on the 
plaintiff a right to a sufficient depth of water to use its jetties. 

Queensland statutes and public right of navigation 

Statutes in Queensland do not expressly create or preserve a public right of navigation in respect of tidal 
navigable rivers or tidal waters generally.  However, there are some references to such a right in some 
Acts which mostly take (understandably) a very “English” view of the public right of navigation – that is, 
although the English law recognises a non-tidal river may be navigable, it, given the physical nature of 
many rivers in England, mostly presumes that tidal rivers are navigable.  However, there is another reason 
for statute generally linking the public right to navigation to tidal waters.  Statute may simply protect the 
right of navigation; it may also create or extend it to a particular waterway.  However, there is little 
concern where its protection, creation or the extension of the right applies to a tidal river as the river will 
almost always be owned by the State (cf s 19 Water Act 2000 which generally applies to non-tidal 
watercourses and [8.24A]).  Section 18 of the Native Title (Queensland) Act 1993 says that existing public 
access to and enjoyment of waterways and the beds and banks or foreshores of waterways (and coastal 
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waters) is confirmed.  Under s 116 of the Coastal Protection and Management Act 1995, a lot surrendered 
to the State as a canal (that is, an artificial waterway that connects to tidal waters) is a public waterway.  
Although “public waterway” has no special meaning, it is intended that the public may use the canal as a 
way (under the common law, a canal generally was a highway).  A “public way” is usually intended to be 
a highway, that is, a way open to all members of the public.  Section 10(2) of the Canals Act 1958 (rep) 
said: 

Any right of navigation belonging to or enjoyed by the public over tidal water shall, subject to this Act 
and the other Acts mentioned in ... [s 10(1)], extend to the tidal water in any canal. 

Section 4 of the Harbours Boards Act 1892 (rep) said: 
Nothing in this Act shall be deemed to take away, supersede, or abridge any jurisdiction, right, power, or 
remedy, existing independently of this Act for the abatement of, or the imposition of punishment for, 
any nuisance affecting the sea or any harbour or tidal water or tidal lands, or affecting navigation, or 
affecting any right belonging to or enjoyed by the public over tidal water or tidal lands. 

Navigation in a non-tidal river 

[8.24A] A non-tidal river may be navigable.  However, for the common law, a distinction is made 
between a tidal navigable river and a non-tidal navigable river.  According to Moore (Coulson & Forbes 
Law of Waters (1926, 4th ed) at p 485): 

... [In non-tidal waters], the right of passage [by the public] does not exist as a public franchise 
paramount to all rights of property in the bed, but can only be acquired by dedication, or user presuming 
dedication, by the owners of the soil over which the water passes.  It would not, therefore, appear to 
extend prima facie to a right of passage over the whole of the navigable channel, as in the case of tidal 
rivers, but to be strictly limited to the extent of the right acquired or user proved. 

In Orr Ewing v Colquhoun (1876-1877) LR 2 App Cas 839 at 847, 854 Lord Blackburn (although 
perhaps guilty of committing the “tidal-navigable” fallacy)16 said: 

The river Leven is an inland stream, and the tide does not flow up to the spot where the piers are erected, 
and, as is pointed out by the Lord President, the rights of the Crown as regards the soil of the alveus, and 
of the public to navigate, are not the same in such a river as they are in the sea or in a tidal estuary.   
In the present case, however, there is ample evidence that there had been, at least as long as living 
memory extended, a user by the public of the navigation in the river during the period of the year when 
the water was high enough; that is ... on average for two-thirds of the year. And the very able counsel 
who argued for the appellants felt it so impossible to deny that there was evidence of user in this water-
way by vessels, such that similar evidence if the question had been as to the user of a land-way by 
carriages, would have established the public right, that he abandoned this point, and I do not think any of 
the noble and learned Lords who heard the argument entertain any doubt that the interlocutor, so far as it 
finds that the Leven is a navigable river free to the public, and that the defenders have no right to 
execute works which obstruct the navigation, is right.   
... Now the public who have acquired by user a right of way on land, or a right of navigation on an 
inland water, have no right of property.  They have a right to pass as fully, and as freely, and as safely as 
they have been wont to do; but unless there is a present interference with that right, or it can be shown 
that what is now done will necessarily produce effects which will interfere with that right, there is no 
injuria; and I think that if there be no injuria, the foundation of the right to have the thing removed fails. 

Although a non-tidal river may be navigable in fact, the tricky issue of ownership of the land in the river 
arises when considering whether the public has a right to navigate it.  The right to navigate a non-tidal 
river, which is a right of way,17 is created by dedication by the owners of the soil of the river.  In effect a 
highway is created.  The common law (at least in England) recognised the creation of a highway in respect 
of a non-tidal river by long, continuous user by the public (or rather, such user was strong evidence of a 
dedication).  While the test of whether a river is a public navigable river is simply whether it is navigable 
by the public and not whether it is subject to tidal influence, a distinction lies between tidal and non-tidal 
rivers in terms of how the “right” of navigation may arise and continue under the common law.  At 
common law, the bed and banks of a non-tidal river may be owned by the adjoining landowners – the 
landowner on each side of the river owns to the middle line of the river.  If the same person owns the land 
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on both sides of the river, he or she owns the soil of the river.  Therefore, the public may only exercise a 
“right” of navigation if the owners have (or owner has) dedicated the river for use as a highway, including 
in circumstances where there is evidence of long, continuous user. 

The right referred to here is not to be treated as a common right that is paramount to a right of property 
enjoyed in respect of tidal navigable rivers (whether by the Crown (the State) or anyone else).  Once 
dedicated, that right is a public right that may not be interfered with.  In Queensland land in a watercourse 
or lake that adjoins other land is the property of the State (s 13A LA).  Where a non-tidal watercourse 
passes through a privately owned parcel of land, the bed and banks of the watercourse may, depending on 
the terms of the relevant grant, be owned by the person who owns the land on either side of the 
watercourse.  However, the rights to the use (and flow and control) of all water in (non-tidal) 
watercourses, lakes and springs in Queensland are vested in the State (s 19 Water Act 2000).  This may 
include use of the water for navigation purposes, thus precluding the right of any other person, as the 
owner of the bed and banks, to dedicate the use of waters in a watercourse as a navigable right of way.  It 
is suggested it is not otherwise in the power of the State, as holding property in the bed and banks of a 
boundary watercourse or lake, to dedicate the water in the watercourse or lake as navigable right of way.   

Related topics: Land adjacent to a non-tidal boundary (watercourse), [13A.1] 

Was public right of navigation received law in Australian colonies? 

[8.24B]  Although little attempt has been made by Australian parliaments to protect the public right of 
navigation (and the right of fishing), courts have assumed that such a right exists at common law.  Indeed, 
parliament has, on occasions, seemingly recognised such a right (see, eg, s 77 Harbours Act 1955 (rep)). 

However, it is not quite certain how the common law came to recognise there was a public right of 
navigation in respect of navigable waters.  Under the English common law, the right was recognised 
where the river was navigable by the public from time immemorial.18  However, where there was some 
doubt as to whether the river had actually been navigable from that time, the fact that the river was subject 
to tidal influence was taken as strong evidence that the river was navigable but, in effect, it was presumed 
that a tidal river was navigable.  After all, at law, a tidal river became known as a navigable river.  In 
essence, the received common law of Australia was what the public right of navigation was exercisable in 
a tidal river (or rather, that a river that was tidal was strong evidence that it was navigable in fact), or that 
the common law, in effect, developed its own identical rule. 

Public right of fishing 

[8.25] The public has a common law right to fish in tidal waters (Attorney-General (British Columbia) v 
Attorney-General (Canada) [1914] AC 153).19  The right is not exercisable in waters that are merely 
navigable (Hargreaves v Diddams (1875) LR 10 QB 582; Musset v Burch (1876) 35 LTNS 486).  The 
right of the owner of the soil over which tidal waters flow (whether the owner be the State or not) to enjoy 
the exclusive right of fishing in those waters or to grant such a right to another as a profit a prendre is 
qualified by the paramount right to fish vested in the public (Harper v Minister for Sea Fisheries (1989) 
168 CLR 314 at 329 per Brennan J).  However,  

the right of fishing in the sea and in tidal navigable rivers, being a public not a proprietary right, is freely 
amenable to abrogation or regulation by a competent legislature ... Although there is authority for the 
view that the public right of fishing is sustained by the Crown’s title to the sub-soil ... the competence of 
a State legislature to make laws regulating a right of fishing in such waters is not dependent upon the 
State’s possession of a proprietary right in the bed of the seas or rivers over which such waters flow.20  

 The public right to fish in tidal waters might be seen as having been preserved by the Magna Carta (The 
Commonwealth v Yarmirr (2001) 208 CLR 1 at [60]). 
 Since the Magna Carta no exclusive fishery could be created by the exercise of the Crown prerogative in 
tidal waters and no public right of fishing in such waters, then existing, can be taken away without 
legislation (Harper v Minister for Sea Fisheries (1989) 168 CLR 314 per Brennan J).  
 In relation to the public’s right to fish and navigate in the high seas beyond tidal waters, the rights to do 
so in such seas might be seen as owing their origin to custom since time immemorial (Attorney-General 



 CH 1, PT 4 – TIDAL AND NON-TIDAL BOUNDARIES AND ASSOCIATED MATTERS s 8 

Update 22 Presidian Legal Publications 1,311 

(British Columbia) v Attorney-General (Canada) [1914] AC 153 at 170; The Commonwealth v Yarmirr 
(2001) 208 CLR 1 at [60]). 

It is suggested the Fisheries Act 1994 has abrogated the public right of fishing in Queensland (see 
Northern Territory of Australia v Arnhem Land Aboriginal Land Trust [2008] HCA 29 in relation to the 
position in the Northern Territory). 

Exclusive right of fishery 

A several fishery was an exclusive right of fishing.  It has never been recognised in Australia.  As a 
franchise (that is, a branch of the royal prerogative that may exist in the hands of a subject), it lay in a 
Crown grant.  At common law, the general public has a right to fishing in tidal waters, unless there was a 
several fishery.  The creation of a several fishery was prohibited by the Magna Carta (see Crown Estate 
Commissioners v Roberts [2008] 4 All ER 828; see also Foster v Wright (1878-79) LR 4 CPD 438).  In 
Neill v Duke of Devonshire (1882) 8 AC 135 Lord O’Hagan explained the position as follows: 

... [E]very navigable river where the sea ebbs and flows ... is “a royal river, and the fishing of it is a royal 
fishery, and belongs to the Queen by her prerogative” (Sir J Davies, Rep 56). “The right of fishing in the 
sea”, according to Lord Hale, “and the creeks and arms thereof, is originally lodged in the Crown, as the 
right of depasturing is originally lodged in the owner of the waste whereof he is lord, or as the right of 
fishing belongs to him that is the owner of a private or inland river” (Hargrave, Law Tracts, De Jure 
Maris, pars prima, cap 4, p 11). 
The matter is clear, and it is equally so that a subject may have a right of fishing in a tidal river either by 
a grant from the Sovereign or by prescription.  But unless a several fishery in tidal waters was in being 
before Magna Charta, it cannot be created by subsequent grant.  If it was previously appropriate either 
by the Crown or a private person, or, in technical language, “put in defence”, there may be an effectual 
grant of it.  Proof of previous appropriate, by documentary or parol evidence, at such a distance of time, 
cannot be obtained, although there may be plausible antiquarian speculation about it; and, therefore, 
from the necessity of the case, the doctrine which this House accepted in Malcolmson v O’Dea 10 HLC 
593, determine that possession and user of a fishery, as several and exclusive, continued for a sufficient 
period, justifies the assumption that it had its origin legally and not illegally, and at a period at which the 
law permitted it rightfully to originate, although so remote as to render evidence of the circumstances of 
its creation unattainable.  

Further reading: Queensland State Lands Handbook, ch 18 (Public and private rights in relation to 
Queensland waters), at [18.34]-[18.41] 

    Notes 
1  As to the territorial sea, see the Queensland State Lands Handbook, ch 17, at [17.13].  In Commonwealth of 

Australia v Yarmirr (1999) 101 FCR 171 at [544] Merkel J said: “… [S]ubject to statute and any applicable 
international law, the “liberty of fishing” in the sea became a right enjoyed and protected under the common law (as 
and when it applied in the sea) in the same way as the right was previously enjoyed and protected in tidal waters.”  
Thus, while the common law can recognise rights of fishing and navigation in the territorial sea (that is, the waters 
beyond low-water mark adjacent to the land of a coastal State), those rights are subject to statute and international 
law (the concept of the territorial sea being a matter of international law). 

2  According to the United Nations Convention on the Law of the Sea, the high seas actually include those parts of the 
sea beyond a coastal State’s exclusive economic zone (and not merely the territorial sea).  As to Australia’s 
exclusive economic zone see the Queensland State Lands Handbook, ch 17, at [17.17]. 

3  See, eg, the Transport Operations (Marine Safety) Act 1994 and the Queensland State Lands Handbook, ch 19, at [19.67]. 
4  See the Transport Infrastructure Act 1994 and the Queensland State Lands Handbook, ch 14. 
5  See the Fisheries Act 1994 and the Queensland State Lands Handbook, ch 22.  In Northern Territory of Australia v 

Arnhem Land Aboriginal Land Trust [2008] HCA 29, the High Court held that the Fisheries Act (NT) had abrogated 
the public right of fishing in the Northern Territory. 

6  Unallocated State land below high-water mark dedicated as a reserve under the LA may be inconsistent with the 
continued recognition of a public right to fish or navigate in the waters included in the reserve. 

7  The right which the public has is a mere right to use the river for the purposes of navigation, similar to the right the 
public has to passage along a public road or footpath.  See also Denaby & Dadeby Main Collieries Ltd v Anson 
[1911] 1 KB 171. 
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8  As to semi-permanent moorings see Crown Estate Commissioners v Fairlie Yacht Slip Ltd [1976] SC 161.  The right 

of passage on a navigable river is not suspended when the tide is too low for a ship to float (Colchester Corporation 
v Brooke (1845) 7 QB 339; 115 ER 518.  See also Fergusson v Union SS Co of New Zealand Ltd (1884) 10 VLR 279).  

9  The right is not subject to or capable of being qualified at any time by grant, prescription or custom.  Note, however, 
the effect of s 12 of the LA in relation to inundated land. 

10  An exclusive fishery was not inconsistent with the paramount right of navigation (Murphy v Ryan (1868) Ir 2 CL 143). 
11  See New South Wales v The Commonwealth (1975) 135 CLR 337 at 421 where Stephen J said the “Crown’s 

ownership of the foreshore, whilst proprietary, is subject to the public right of navigation and of fishing”.  See also 
Commonwealth of Australia v Yarmirr [1999] FCA 1668 and [9.1]. 

12  See [9.55]. 
13  See also Attorney-General v Burridge (1822) 10 Price 350 [147 ER 335]: the subject matter of a grant, being ius 

privatum in the King, must be subject to the ius publicum or public right of the King and people, to the easement of 
passing and repassing both over the water and the land.  See further [9.1]. 

14  Reversed on appeal, Colonial Sugar Refining Company Limited v Melbourne Harbour Trust Commissioners [1927] 
AC 343 (PC), but on an unrelated point.  See further [8.26]. 

15  As to the nature of a right to use and occupy under s 123 of the Coastal Protection and Management Act 1995 see 
Queensland State Lands Handbook at [17.381]. 

16  See [8.22]. 
17  Orr Ewing v Colquhoun (1876-1877) LR 2 App Cas 839 at 846 per Lord Hatherley. 
18  See [8.22], above. 
19  The public has a right to take worms from the foreshore as ancillary to the right to fish provided the taking of the 

worms is directly related to an actual or intended exercise of that right (Anderson v Alnwick District Council [1993] 
3 All ER 613). 

20  Harper v Minister for Sea Fisheries (1989) 168 CLR 314 at 329 per Brennan J. As referred to by Brennan J, there is 
authority (eg Murphy v Ryan (1868) Ir 2 CL 143 and Lord Fitzhardinge v Purcell [1908] 2 Ch 139) that says that the 
public right to fish depends on the presumed ownership of the soil below tidal waters by the Crown.  This view was 
rejected in Attorney-General (British Columbia) v Attorney-General (Canada) [1914] AC 153.  As to statutory 
regulation of the public right of fishing see the Fisheries Act 1994. 
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Ambulatory boundary principles 
[8.27] Relevantly, “ambulatory” is intended to imply that we are dealing with principles relating to 
boundaries of land that may shift over time because of natural events, including movements in adjoining 
bodies of water.  The ambulatory boundary principles cannot apply to a fixed boundary, that is, a 
boundary that is not intended to shift under any circumstances (see Hindson v Ashby [1896] 2 Ch 1 at 13 
per Lindley LJ). 

According to s 62 of the Survey and Mapping Infrastructure Act 2003 ("SMIA") (and for the purposes of 
pt 7 of that Act), “ambulatory boundary principles” means: 

the principles applying under, and the operation generally of, the general law relating to boundaries of 
land bounded by water, whether tidal or non-tidal, and in particular the general law relating to –  
(a)  the change to the location at law of a boundary, having regard to any shift or modification over time 

of the feature constituting the boundary, by gradual and imperceptible degrees; and 
(b) the absence of change to the location at law of a boundary, having regard to any shift or modification 

of the feature constituting the boundary that is not gradual and imperceptible, including, for 
example, a shift or modification caused by a flood or storm or another rapidly occurring natural 
process, or by substantial modification of land through human activity. 

Section 64 of the SMIA says: 
(1) It is the intention of this part that the ambulatory boundary principles are taken to have always 
applied, and that the principles continue to apply, unless their operation is excluded by contrary 
intention. 
(2) Subsection (1) applies to a tidal boundary or non-tidal boundary even if the application to the 
boundary of division 2, subdivisions 2 to 4, or division 4, subdivisions 2 to 4, is excluded. 
(3) Subsection (4) applies if –  
(a)  a provision of this part provides for the application of the ambulatory boundary principles to a 

natural feature; and 
(b)  the natural feature is other than, strictly, the boundary between land and water. 
Examples of natural features for paragraph (b) –  
•  the top of a bank 
•  the toe of a dune 
•  a depositional feature 
(4) The ambulatory boundary principles are taken to apply, and if the case requires, are taken to have 
applied, to the natural feature, to the greatest practicable extent, in the same way and to the same extent 
as they apply, or would have applied, to the boundary, between the land and the water, of land bounded by water. 

The ambulatory boundary principles essentially recognise the doctrine of accretion (including reliction, 
erosion and avulsio) which are discussed in commentary to s 9. 

“Ambulatory boundary principles” is, for ch 1, pt 4 of the LA, referred to in s 13B(1)(c).  However, the 
same definition appears in that provision (see s 13B(11) LA). 

The application of the ambulatory boundary principles to tidal and non-tidal boundaries under ch 1, pt 4 of the 
LA needs to be carefully understood.  Although those principles are expressly referred to in that part, as stated, 
they have a wider application.  A tidal or non-tidal boundary to which ch 1, pt 4 of the LA applies is, at law, 
determined by the application of rules under the SMIA.  Those rules include, where specified in pt 7 of the 
SMIA, the application of the ambulatory boundary principles.  For example, s 80 of the SMIA says: 

The tidal boundary is, at law, the adopted natural feature, taking into account the application of the 
ambulatory boundary principles to the adopted natural feature, both before and after the registration of 
the first new plan of survey. 

Accordingly, when determining what land is adjacent to a tidal boundary under s 9 of the LA or what 
land is adjacent to a non-tidal boundary (watercourse) or non-tidal boundary (lake) under s 13 of the Act,  
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it is necessary to bear in mind that, by operation of pt 7 of the SMIA, the ambulatory boundary principles 
may apply to that boundary.  So, over time, a boundary may shift because the natural feature on which the 
boundary is based (eg the toe of a stable bank or where a specific tidal plane is the boundary, such as 
“mean high-water springs”) may shift by gradual and imperceptible degrees, providing it did not shift 
because of human intervention calculated to create land for the benefit of the adjoining land.  In the end it 
is a question of fact (Hindson v Ashby [1896] 1 Ch 1 at 21 per AL Smith LJ).   
 The ambulatory boundary principles will not be relevant where a boundary is a right line tidal boundary, 
as such a boundary is fixed, or any other fixed boundary (eg of an artificial channel such as a canal or the 
landward boundary of an esplanade). 

General law ambulatory principles 

Accordingly, general law principles relating to water boundaries (whether tidal or non-tidal boundaries) 
are generally intended to apply when locating boundaries of land.  In particular, the doctrine of accretion, 
which provides that land may be added to a riparian parcel of land in certain cases, continues to apply.   

However, these principles may be excluded by contrary intention contained in pt 7 of the SMIA, 
including an express or implied contrary intention. 

Relevantly, what needs to be understood is that the general law principles relating to the location of a 
water boundary depend generally, in the case of: 

• a tidal boundary, on the height or reach of a tidal plane (eg ordinary high-water mark at spring tides);  
• a non-tidal boundary, the lateral extent of a watercourse (eg its high bank), having regard to an 

identification of where the water of the watercourse flows. 
The general law principles relating to boundaries of land bounded by water include a principle that provides 

that, where the boundary of a parcel of land which is formed by a tidal body of water shifts over time by gradual 
and imperceptible degrees, whether causing accretion to the parcel or erosion, the boundary shifts accordingly.  
Under that principle, a sudden shift (avulsio) or a shift (as it occurs) that is observable to the eye, does not result 
in a shift in the boundary of the parcel.  Also, a person cannot intentionally add land to his or her parcel, whether 
or not that addition is gradual and imperceptible (see generally s 10 LA).   

Part 7 of the SMIA focuses, where appropriate, on identifying natural features of a tidal or non-tidal 
body of water (eg the top of a bank or a particular rock) for the purposes of locating a boundary of a 
riparian parcel of land.  This is not to say that a boundary cannot be a boundary between land and water 
which is consistent with the general law (eg where the boundary is high-water mark). 

Application of ambulatory boundary principles to a natural feature 

As stated, s 64(4) of the SMIA says that the ambulatory boundary principles – that is, generally, the 
general law principles relating to the location of boundaries of riparian parcels of land – apply, to the 
greatest practicable extent, to a natural feature, where pt 7 requires the application of those principles to a 
natural feature and the natural feature is other than, strictly, the boundary between land and water (eg 
high-water mark).  The effect of s 64(4) is that, if a provision requires the application of the principles to a 
natural feature such as the top of a bank and the bank shifts by gradual and imperceptible degrees so that 
land is added to the adjoining owner’s parcel, the adjoining owner will gain the benefit of the accretion.  
This is because this is consistent with a general law principle that a person would be entitled to an 
accretion if his or her land were high-water mark (a boundary between land and water). 

The ambulatory boundary principles will not apply where a thing other than a natural feature constitutes 
the tidal boundary.  Also, the principles will not apply where a natural feature (eg a sand bank) that 
constitutes a tidal boundary has been artificially reinstated in circumstances where the feature suddenly 
moved (eg it was washed away during a storm).  The reinstated feature (eg where it was reinstated by 
beach renourishment works) is no longer a natural feature. 

“Gradual and imperceptible degrees” 

Whether an ambulatory boundary (tidal or non-tidal) may shift, at common law, by gradual and 
imperceptible degrees is considered in commentary to s 9. 

 
[Next page is 1,325] 
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Lake 
[8.29]  According to s 62 of the SMIA “lake” includes: 

(a) a lagoon, swamp or other natural collection of water, whether permanent or intermittent; and 
(b) the bed and banks of the lake, and another element of the lake confining or containing the water 

of the lake. 
Generally, what distinguishes a lake from a watercourse is that a lake is a collection of water whereas a 

watercourse is a channel of flowing water. 
A lake may be tidal or non-tidal in nature.  Most lakes will be non-tidal. 

Lake, lagoon, swamp or other natural collection of water 

According to the Macquarie Dictionary: 
• a lake is 1.a body of water (fresh or salt) of considerable size, surrounded by land; 2. some similar 

body of water ... 
• a lagoon is 1. an area of shallow water separated from the sea by low banks. 2. any small, pond-

like body of water, especially one communicating with a larger body of water, as the expanse of 
water inside a coral atoll. 3.a stretch of open water, sometimes appearing only seasonally, too small 
to be called a lake ... 

• a swamp is 1. a piece or tract of wet, spongy land; marshy ground; an area of still, often stagnant 
water. 2. a tract of soft, wet ground having a growth of certain kinds of trees, but unfit for 
cultivation ... 

Each of the above is generally a collection of water that is separated, often by a low bank, from another 
body of water – it is generally surrounded by land and is a natural body of water.1  A lake is usually 
relatively large.  A lagoon may be a small lake.  A swamp, on the other hand, is generally not an open 
body of water and usually contains less water.  A lake, lagoon or swamp may be subject to inundation by 
tidal waters at times, but generally only the highest waters (see Svendsen v The State of Queensland [2002] 
1 Qd R 216). 

Another collection of water refers to a natural quantity of water that has collected in a single mass.  It 
may include, for example, a marsh.  Unlike a watercourse (or waterway) which has a channel, the 
collection of water is a body of water in that it would generally be contained within identifiable features 
on all sides, even though it may flow into, adjoin, or at one or more points narrow into, a watercourse.    

Intermittent 

According to s 62 of the SMIA, “intermittent”, in relation to the collection of water in a lake, includes 
variable, having regard to seasonal variations, and to year by year variability of seasons.  This 
acknowledges that, in a single year, the volume of water that may be collected in a lake will vary from 
season to season (eg there will be less water during a dry season).  It also acknowledges that seasons will 
vary from year to year (eg a particular season in one year may be drier than in previous years).  Therefore, 
a collection of water may still be a lake where, for example, there is less water in the lake than during the 
corresponding season of an earlier year.    

Bed and banks of a lake 

A “lake” includes the bed and banks of the lake, whether a lagoon, swamp or other natural collection of 
water.  The “bed and banks” of a lake means the land that is normally covered by the water of the lake, 
whether permanently or intermittently, regardless of frequency, but does not include adjoining land from 
time to time covered in flood events.  The definition is, in a sense, circular.  Land is adjoining land where 
it adjoins the bank of the lake.  However, a bank does not include adjoining land that is, from time to time, 
covered in flood events.  In determining the outer limit of a lake’s bank it is necessary to focus on what 
land is normally covered by the water of the lake.  Unfortunately, the exclusion of adjoining land confuses 
the matter somewhat as it suggests if that land had not been excluded it could have been land normally  
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covered by the water of the lake.  The purpose of the exclusion is, it is suggested, to make it clear that land 
that may be covered by overflowing floodwater is not land within the banks of a lake.  It fails to be 
considered then what is meant by “flood event”. 

A “flood event” that covers adjoining land refers to waters that inundate adjoining land where the lake 
floods.  “Flood event” is not defined in the SMIA.  It is suggested a flood event here refers to an individual 
flood event, that is, a flood that does not occur seasonally, and therefore, permanently or intermittently 
cover the land in the lake.  A collection of water is still a lake where water variably collects in the lake, 
having regard to seasonal variations, and to year by year variability of seasons.  In Cornerstone Properties 
Ltd v Caloundra City Council [2005] QPELR 96, Rackemann DCJ, in considering a similar concept in 
respect of a watercourse under the Water Act 2000, said that flood events which over-topped the so called 
“low bank” of that watercourse on five occasions per year related to specific rainfall bursts which lead to 
individual events and were quite different from the longer duration continuous flows.  They were “small 
flash floods”.  His Honour held that, for the purposes of the definition of “bed and banks” of a watercourse 
in sch 4 of the Water Act 2000, adjacent land that was excluded because it was “from time to time covered 
by floodwater” would encompass land covered, from time to time, by small flash floods and there was no 
qualification to the expression “floodwater” in sch 4 of the Act (which was not used in a technical sense) 
that would confine its scope to particularly great or very rare flood events.   

Similar reasoning may be applied here it is suggested.  If water which enters the lake is caused by 
specific rainfall bursts that lead to individual events, then, the additional land subject to such water is not 
within the bed and banks of the lake.  As suggested, it is important to consider what is meant by the word 
“normally” and “intermittently” and to read the reference to flood events in that context.  Although it may 
be thought that, by excluding flood events, land that is “normally” covered by the water of the lake would 
include water caused by flood events.  This is consistent with the concept of “covered” under the 
definition.  “Cover” refers to the area that is subject to the water under usual conditions relating to the 
specific lake, whether permanently or intermittently, and regardless of frequency.  In Cornerstone 
Properties, Rackemann DCJ, although referring to a watercourse (where, unlike a lake, there is a flow of 
water), said that the words “normally flow” referred to the usual or regular flow of the watercourse under 
ordinary conditions and, further, his Honour said: 

It is, of course, quite normal, in a sense, for a watercourse to flood.  The duration and extent of flooding 
varies according to a range of matters such as the severity and duration of the rainfall event and the 
characteristics of the watercourse and the catchment.  It is quite usual for planning and development 
decisions to be made having regard to a range of likely flood events.  The second part of the definition of 
“bed and banks” however, makes it clear that the normal flow or normal cover of “water”, for the 
purposes of the definition, does not include the flow of “floodwater” from time to time over land 
adjoining or adjacent to the bed or banks. 

For present purposes, land that is normally covered by the water of the lake refers to land covered by 
water under ordinary conditions relating to the lake, including regular or seasonal inundations (and having 
regard to seasonal variations).  Each lake would need to be examined on a case-by-case basis to determine 
when land is normally covered by the water of the lake.  Importantly, the regular or seasonal inundations 
(taking into account their variations from season to season) must be confined to or contained within the 
lake – they must properly be regarded as part of the lake.  Water that overflows and simply spreads across 
adjoining land in an uncontrolled and perhaps unpredictable manner is not part of the lake. 

Another element of lake confining or containing water of lake 

“Another element” is not defined.  In Cornerstone Properties Ltd Rackemann DCJ considered the concept 
of “another element” in the context of the definition of “watercourse” under the Water Act 2000.  His 
Honour said: 

the watercourse includes not only the bed and banks but “any other element of a river, creek or stream 
confining or containing water” ...  [T]he concern [of Parliament] was to ensure that the Crown control 
extended “to the point where the water leaves the feature and flows outwards over adjoining land” rather 
than being “limited to water that is usually to be observed flowing in the watercourse”.  That will be 
achieved if the watercourse includes the channel within which the water flows before flooding onto 
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adjacent land, since the State will have control of higher than normal flows, including “freshets”, to the 
extent that they also remain within the channel before flowing “outwards over adjacent land”.   

Accordingly, the other element may be a part of the lake, whether natural or artificial, that keeps the 
water within the area of the lake normally covered by water.  That may include, for example, a levee bank 
that, when the waters of the lake rise due to regular seasonal events, prevents the waters flowing onto 
adjoining land.  The key here is that the other element confines or contains the water.  When the water 
goes beyond that element and floods adjoining land such that it spreads as it goes there is no relevant 
element confining or containing the water in a lake.  The other element is not usually “normally covered” 
by the water of the lake (particularly as the water need not be part of the lake permanently).  It confines or 
contains water that normally covers the land in the lake; often it will be the element that keeps in the 
higher waters of the lake, assuming those higher waters are normal waters of the lake (even if they only 
occur seasonally). 
    Notes 

1  Note, under sch 1 of the Sanctuary Cove Resort Act 1985, a “lake” includes a natural and artificial lake. 

Watercourse 
[8.32]  Section 63 of the SMIA defines “watercourse” as follows: 

(1) In … part [7], a watercourse is a river, creek or other stream, including a stream in the form of an 
anabranch or a tributary, in which water flows permanently or intermittently, regardless of the frequency 
of flow events –  
(a) in a natural channel, whether artificially modified or not; or 
(b) in an artificial channel that has changed the course of the stream. 
(2) A watercourse includes any of the following located in it –  
(a) in-stream islands; 
(b) benches; 
(c) bars. 
(3) However, a watercourse does not include a drainage feature. 

Features of a watercourse 

At the outset, it can be said a watercourse does not include an artificial channel, unless it has changed the 
course of a natural stream (see O’Keefe v Water Administration Ministerial Corporation [2010] NSWLEC 
9).  Therefore, it does not include a canal under the Coastal Protection and Management Act 1995 unless 
it has changed the course of a natural stream. 

For there to be a watercourse water must flow, whether permanently or intermittently, in a channel.  
According to Talbot J in Warringah Council v Ardel Ltd [2000] NSWLEC 7, a “natural channel is one that 
is caused by nature so that it is inherent in the character of the land”.  An artificial watercourse is a 
channel that involves some human interference with the land.   

In Cornerstone Properties Ltd v Caloundra City Council [2005] QPELR 96 Rackemann DCJ made the 
following observations about the definition of “watercourse” under the Water Act 2000.  According to his 
Honour: 

Firstly, a watercourse, may involve the flow of water either permanently or intermittently.  That is 
unsurprising since, for example, it has always been recognised that water need not flow continuously 
within a watercourse, there being many watercourses which are sometimes dry (Gartner v Kidman (1962) 108 
CLR 12; Macag Holdings v Torrens Catchment Water Management Board [2000] SASC 115). 
Secondly, the flow must flow in a “channel”.  That was again unsurprising.  The flow of water in 
watercourses had always been distinguished from the flow in drainage depressions or other overland 
flow (Knezovic v Shire of Swan-Guildford (1968) 118 CLR 468). 
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Distinguishing a watercourse from other channels and bodies of water 

The channel that is a watercourse may be distinguished from a floodplain.  A floodplain is the relatively 
flat land adjacent to a watercourse that is covered from time to time by floodwater overflowing from the 
watercourse and which does not confine floodwater to generally follow the path of the watercourse (see 
generally definition of “floodplain” in s 62 of the SMIA). 

Significantly, the primary feature which often distinguishes a watercourse from other bodies of water (eg 
a lake) under the common law – namely, that there is a flow of water – must still be present for the 
purposes of the definition of “watercourse” under s 63 of the SMIA.  It would, of course, be difficult to 
conceive of a watercourse without this feature but, while there must be a flow, there need not be a 
continuous flow.  It is sufficient that, at some point, water flows, regardless of the cause of that flow.  
Water in a watercourse may flow simply because when water enters the channel, the physical form of the 
watercourse is such that water moves from one point to another (eg because of the slope of the bed of the 
watercourse).  Water may also flow in a watercourse when water is released from a dam or via a weir.   

These concepts are considered further below. 

Treatment of a watercourse under ch 1, pt 4 of the Land Act 1994 

A watercourse may be tidal or non-tidal in nature.  However, for the purposes of ch 1, pt 4, div 2 of the LA 
(the tidal environment) it is not necessary to refer to a (tidal) watercourse.  That division deals with 
property on either side of a tidal boundary or right line tidal boundary, whatever the nature of the tidal 
body of water.  Mostly, the definition of watercourse will have relevance to ch 1, pt 4, div 3 (The non-tidal 
environment). 

General note: A “watercourse” under s 63 of the SMIA does not mean the same as “watercourse” under s 5 
of the Water Act 2000. 

Anabranch and tributary 

An “anabranch” of a watercourse is a branch of the watercourse that leaves the main river, creek or stream 
and enters it again further on (eg Calladoon Anabranch of the Macintyre River (see s 99(2)(a)(i) SMIA)).  
On the other hand, a “tributary” is a stream (including an affluent and confluent) that contributes its flow 
to a larger stream or other body of water. 

Accordingly, for present purposes, provisions that apply to watercourses can apply to anabranches and 
tributaries as those anabranches and tributaries may be regarded as watercourses in their own rights. 

The land between the main watercourse and an anabranch or tributary is not part of a watercourse.  
Section 63 of the SMIA says a watercourse includes a stream in the form of an anabranch or tributary.  
Equally, an anabranch or tributary cannot be ignored when determining the boundary of land because the 
anabranch or tributary is connected to a larger watercourse (that is, in the case of an anabranch, the land 
between the anabranch and the main watercourse is not part of a landowner’s land (subject to the terms of 
a grant)).  An anabranch and tributary will be considered as separate watercourses.  Accordingly, a natural 
feature of an anabranch or tributary (whether tidal or non-tidal) may form a boundary of land. 
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Intermittent 

According to s 62 of the SMIA, “intermittent”, in relation to the flow of water in a watercourse, includes 
variable, having regard to seasonal variations, and year-by-year variability of seasons.  This acknowledges 
that, in a single year, the volume of water that may flow in a watercourse will vary from season to season 
(eg there will be less water during a dry season).  It also acknowledges that seasons will vary from year to 
year (eg a particular season in one year may be drier than in previous years).  Therefore, water may still be 
said to flow in a watercourse where, for example, there is less flow in the watercourse than during the 
corresponding season of an earlier year.    

In-stream island, benches and bars 

A watercourse (including an anabranch or tributary) includes any in-stream islands, benches or bars 
located in it.  A significant feature of a watercourse is the depositing of sediment.  The manner in which 
the sediment is stored or accumulated within the watercourse can affect the nature and definition of the 
watercourse.  Further, in-stream islands, benches and bars are partly distinguishable from the floodplain 
that adjoins a watercourse by the type of sediment that is deposited in the relevant area.  Finer sediment 
will be deposited on a floodplain as it is carried away from the watercourse by floodwater.  Coarser 
sediment will usually characterise a feature of the watercourse such as an in-stream island, bench or bar.    

Natural storages or accumulations of sediment are features of the watercourse that can sit at higher levels 
than, or as part of, the bed of the watercourse.  However, they have varying characteristics which can only 
be described in general terms.  Importantly, each type of feature must persist for a sufficient time (even if 
only temporarily in the case of a bar) so as to be recognisable as a particular type of feature.   

The significance of the recognition of in-stream islands, benches and bars also lies in the fact that these 
features will give an indication as to the height or lateral reach of a watercourse as they are not generally 
apparent in channels which have a low flow of water. 

According to s 62 of the SMIA, an “in-stream island”, in a watercourse, is: 
a storage of sediment –   
(a)  that is within the channel of the watercourse; and 
(b)  to which the following characteristics can generally be expected to apply – 

(i)  it is formed by processes within the watercourse; 

Tributary 
(watercourse) 

Anabranch 
(watercourse) 

(Main) watercourse 

Not part of watercourse 
(not an in-stream island) 

Water boundary 

Water boundary 
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(ii)  its crest is not higher than either outer bank of the watercourse; 
(iii) it is a dynamic feature, being changed by flow events in the watercourse; 
(iv) it is made up of coarse materials, in particular, sand and gravel. 

An “in-stream island” is, therefore, having regard to the characteristics of the particular watercourse 
(including its flow) a naturally occurring collection of sediment that forms a fairly stable and permanent 
tract of land that is generally surrounded by the water of the watercourse (or would be when it flows) and 
which sits relatively higher than other sediment deposits in the watercourse.   

According to s 62 of the SMIA, a “bench”, in a watercourse, is: 
a storage of sediment – 
(a)  that is within the channel of the watercourse; and 
(b)  to which the following characteristics can generally be expected to apply –  

(i)  it is higher than the bed of the watercourse and bars in the watercourse, but lower than the level 
of either outer bank of the watercourse; 

(ii)  it is formed through sediment deposition during flow events in the watercourse that are at or near 
the level of either outer bank; 

(iii) it is a reasonably flat sediment deposit, reasonably straight or gently curved as viewed from  
above, and at least partly consolidated by riparian vegetation; 

(iv) it may be distinguished from a floodplain because the deposits making up a floodplain are finer 
and more layered. 

Generally, a “bench” of a watercourse is a relatively flat, terrace-like (or step-like) tract of land on a 
valley slope, or roughly parallel with the valley wall, above the bed of the watercourse.  A bench (or 
terrace) will generally form when the watercourse’s erosion capacity increases such that it cuts into its 
floodplain.  Where erosion alternates with the depositing of sediment, the terrace is known as a cut and fill 
terrace.  When similar terraces form on each side of the watercourse, they are known as paired terraces.  
This generally occurs when vertical cutting into the floodplain is greater than any lateral erosion.   
Unpaired terraces often occur when lateral erosion is predominant.  Unlike an in-stream island and a bar, a 
bench is not generally transient as it represents, through the depositing of sediment by the flow of the 
watercourse, a build-up of the bank of the watercourse.  Depending on the valley profile of a watercourse, 
a bench can build up one side of the watercourse while erosion is caused on the other. 

According to s 62 of the SMIA, a “bar”, in a watercourse, is: 
a temporary accumulation of sediment – 
(a)  that is within the bed of the watercourse; and 
(b)  to which the following characteristics can generally be expected to apply – 

(i)  it is formed during the recession of flows in the watercourse when sediment is deposited in the 
bed of the watercourse; 

(ii)  it is a dynamic feature, being changed by flow events in the watercourse; 
(iii) because of its dynamic nature as mentioned in subparagraph (ii), its covering vegetation is 

immature, and not woody; 
(iv) it is made up of coarse materials, in particular, sand and gravel. 

Generally a bar is a ridgelike accumulation of sediment in the bed of the watercourse, including along at 
the mouth of the watercourse.  The sediment of fairly coarse bed material (eg coarse sand and gravel) is 
deposited when the high flow of a watercourse recedes and is generally exposed during periods of low 
flow. 
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Exclusion of drainage feature 

As stated in s 63(3) of the SMIA, a “watercourse” does not include a drainage feature.  A “drainage 
feature” is defined in s 62 as meaning: 

a natural landscape feature, including a gully, drain, drainage depression or other erosion feature that – 
(a)  is formed by the concentration of, or operates to confine or concentrate, overland flow water during 

and immediately after rainfall events; and 
(b)  flows for only a short duration after a rainfall event, regardless of the frequency of flow events; and 
(c)  commonly, does not have enough continuing flow to create a riverine environment. 
Example for paragraph (c) – 
There is commonly an absence of water favouring riparian vegetation. 

Schedule 4 of the Water Act 2000 (see s 62 SMIA) defines “overland flow water” as follows:  
1 Overland flow water means water, including floodwater, flowing over land, otherwise than in a 
watercourse or lake –  
(a)  after having fallen as rain or in any other way; or  
(b)  after rising to the surface naturally from underground. 
2 Overland flow water does not include –  
(a)  water that has naturally infiltrated the soil in normal farming operations, including infiltration that 

has occurred in farming activity such as clearing, replanting and broadacre ploughing; or 
(b)  tailwater from irrigation if the tailwater recycling meets best practice requirements; or 
(c)  water collected from roofs for rainwater tanks. 

As its name suggests, a drainage feature is simply a natural landscape feature for the short-term 
conveyance of water (and sediment) following a rainfall event.  The drainage depression, which will take 
the form of a channel, will usually convey such water into a watercourse or lake as it sits upslope of the 
watercourse or lake. 

Watercourse under Water Act 2000 
[8.35] The definition of “watercourse” under the LA and the SMIA is not the same as the definition of 
“watercourse” under the Water Act 2000.  This is because “watercourse” for the LA and the SMIA 
concerns itself with the location of the boundaries of a watercourse.  Although the Water Act 2000 is 
concerned with the lateral and vertical extent of a watercourse, its primary purpose is to define 
“watercourse” having regard to the use and protection of the watercourse and the use of water within a 
watercourse.  Accordingly, in determining its lateral extent, “watercourse” under the Water Act 2000 
adopts the concept of an “outer bank” (as set out below).  The outer bank will, in general terms, 
correspond with the concept of a “high bank” of a watercourse.  However, as with the definition of 
“watercourse” for the LA and the SMIA, the Water Act 2000 definition of “watercourse” adopts particular 
physical elements of an identified channel when locating its outer limits, rather than the reach of the 
normal flow of water on its banks.  Unlike the former definition of “watercourse” in sch 4 of the Water Act 
2000, the current definition (which commenced on 7 May 2010) does not refer to the bed and banks of the 
watercourse. 

Depending on the particular watercourse, its outer bank may correspond with a non-tidal boundary 
(watercourse) for the SMIA and LA.  However, there is no requirement that that be the case. 

Relevant definitions 

[8.37]  Section 5 of the Water Act 2000 defines a “watercourse” as follows.  
(1) A watercourse is a river, creek or other stream, including a stream in the form of an anabranch or a 
tributary, in which water flows permanently or intermittently, regardless of the frequency of flow 
events – 
(a)  in a natural channel, whether artificially modified or not; or 
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(b)  in an artificial channel that has changed the course of the stream. 
(2) A watercourse includes any of the following located in it – 
(a)  in-stream islands; 
(b)  benches; 
(c)  bars. 
(3) However, a watercourse does not include a drainage feature. 
(4) Further – 
(a)  unless there is a contrary intention, a reference to a watercourse in this Act, other than in this part or 

in the definitions in schedule 4 to the extent they support the operation of this part, is a reference to 
anywhere that is – 
(i)  upstream of the downstream limit of the watercourse; and 
(ii)  if there is an upstream limit of the watercourse – downstream of the upstream limit; and 
(iii) between the outer bank on one side of the watercourse and the outer bank on the other side of the 

watercourse; and 
(b)  a reference in this Act to, or to a circumstance that involves, land adjoining a watercourse, is a 

reference to, or to a circumstance that involves, land effectively adjoining a watercourse. 
Note for paragraph (b) – 
Generally, the non-tidal boundary (watercourse) of land bounded by a watercourse, as provided for 
under the Survey and Mapping Infrastructure Act 2003, would not correspond precisely with the line of 
the outer bank of a watercourse under this Act. 
(5) In subsection (4)(b) – 
adjoining includes being bounded by, being adjacent to, or abutting. 

An “outer bank” is defined in s 5A as follows. 
(1) The outer bank, at any location on one side of a watercourse, is –  
(a)  if there is a floodplain on that side of the watercourse – the edge of the floodplain that is on the same 

side of the floodplain as the watercourse; or 
(b)  if there is not a floodplain on that side of the watercourse – the place on the bank of the watercourse 

marked by –  
(i)  a scour mark; or 
(ii)  a depositional feature; or 
(iii) if there are 2 or more scour marks, 2 or more depositional features or 1 or more scour marks and 

1 or more depositional features – whichever scour mark or depositional feature is highest. 
(2) However, subsection (3) applies if, at a particular location in the watercourse –  
(a)  there is a floodplain on one side of the watercourse; and 
(b) the other side of the watercourse is confined by a valley margin. 
Examples of valley margin –  
hill, cliff, terrace 
(3) Despite subsection (1)(b), the outer bank on the valley margin side of the watercourse is the line on 
the valley margin that is at the same level as the outer bank on the other side of the watercourse. 
(4) Despite subsections (1) to (3), if under this part the chief executive has declared an outer bank on a 
side of a watercourse for any length of the watercourse, the outer bank on that side of the watercourse 
for that length is the outer bank as declared by the chief executive. 
(5) To remove any doubt, it is declared that an outer bank of a watercourse –  
(a)  can not be, or be a part of, an in-stream island, bench or bar located in the watercourse; and 
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(b)  can not be generally closer to the middle of the watercourse than any part of an in-stream island, 
bench or bar located in the watercourse. 

Under s 5B, the chief executive may declare an outer bank of a watercourse.  That provision specifically 
provides as follows: 

(1) The chief executive may by gazette notice declare an outer bank of a watercourse for a length (the 
relevant length) of the watercourse. 
(2) The chief executive may make a declaration under subsection (1) only if –  
(a)  it is not reasonably practicable to otherwise identify the outer bank of the watercourse for the 

relevant length; or  
(b)  the chief executive is satisfied that the outer bank of the watercourse for the relevant length does not 

appropriately locate a watercourse for the purposes of the exercise of jurisdiction over watercourses 
under this Act. 

(3) If the chief executive acts under subsection (2)(a), the chief executive must, in making a declaration 
under subsection (1), take reasonable steps to declare the outer bank consistently with what would have 
been the location of the outer bank if it had not become impracticable to identify it.  
(4) However, a declaration can not have effect to locate an outer bank for any period before the 
declaration is made. 

Examples of watercourse for Survey and Mapping Infrastructure Act 2003 

A watercourse will be formed within a valley.  Watercourses are dynamic and, as such, their physical 
features will change over time.  This change may be rapid or it may be slow.  The rate of change will 
depend on many factors, including the type of watercourse being considered, the speed at which sediment 
is transported in the channel and any interference with the transportation of sediment (eg the construction 
of a weir). 

The following has been extracted from sch 1 of the Survey and Mapping Infrastructure Regulation 2004.     

Part 1 – Overview of valley reaches 
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Part 2 - upper valley reach 
Explanation of upper valley reach and associated watercourse 
The upper valley reach of a valley drained by a watercourse is typically located in the most elevated 
parts of the watercourse catchment, often near the catchment’s watershed. The valley floor is typically 
quite narrow, characterised by gorges and in some places is only as wide as the watercourse itself. The 
valley floor is typically quite steep, characterised by waterfalls and cascades. The general direction and 
location of the reach is dictated by the valley margins which appear as significant geomorphic features.  
 The watercourse is typically narrow and deep with a V-shaped profile carved into the bedrock. The 
location of the watercourse within the narrow valley floor is generally dictated by the valley margins. 
The flow in the watercourse has high velocity and high energy, resulting in high erosive power. High 
flow events are confined within the watercourse by the adjoining valley margins. Past flow levels are 
often evidenced by scour marks on the valley margin or the deposition of lighter material, for example 
sands and twigs, carried by the flow. The bed and banks of the watercourse typically consist of bedrock 
and very coarse material, including boulders, cobbles and gravel. The movement and deposition of 
material happens primarily in periods of high flow. Flow tends to respond directly to rainfall events and 
during dry periods there is little or no base flow. Vegetation within or along the watercourse is often 
sparse or immature due to the regular scouring caused by high flow energy or by the absence of deep 
soil profiles.  
 Where the watercourse is wider, it could have a narrow bench adjacent to one bank or the other. These 
benches are typically made of finer materials, commonly cobbles and gravel. These benches tend to be 
short in length and disconnected, and alternate from one side of the watercourse to the other as the flow 
rebounds from one valley margin to the other. These benches are regularly reshaped by flow events. 
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Part 3 - middle valley reach 
Explanation of middle valley reach and associated watercourse  
The middle valley reach of a valley drained by a watercourse is typically located in the watercourse 
catchment’s pediment or foot hills. The middle valley reach is at a higher elevation than the lower valley reach 
but is not as high as the upper valley reach. The valley floor is typically of moderate width, and is characterised 
by narrow floodplains between valley margins of fringing hills, terraces and low ridges. The valley floor has a 
moderate grade, characterised by a meandering watercourse and occasional cascades. The valley floor is 
typically comprised of ancient sediments deposited by the watercourse in earlier geological periods, and can be 
interrupted by occasional bedrock ridges or bars that are exposed in the watercourse.  
 The watercourse carries flow from several tributaries and so is typically deeper and wider than in the 
upper valley reach. The location of the watercourse within the valley floor is generally dictated by its 
meander pattern and is occasionally bounded by the valley margin. The flow in the watercourse has less 
energy and is not as fast as in the upper valley reach. However, it has enough energy to transport 
sediment eroded in the upper valley reach down to the lower valley reach. Much of the sediment being 
transported is temporarily stored in the watercourse (typically as in-stream benches and islands) or on adjacent 
floodplains before being further eroded and transported downstream in subsequent high flow events.  
 A number of benches are typical in the watercourse, created by the mixture of flow size and 
frequency. The lower, narrower channel of the watercourse is shaped by the more frequent, smaller 
flows and the wider, deeper channel of the watercourse is shaped by less frequent large flows. High flow 
events commonly erupt from the watercourse onto the adjacent floodplain. The bed and banks of the 
watercourse typically consist of medium sized material, such as cobbles, gravel and sand. Subject 
always to long-term weather cycles, almost perennial base flows occur because of the slow drainage of 
upper sections of the middle valley reach and groundwater inflows from alluvial floodplain aquifers 
along the watercourse. Vegetation within or along the watercourse is well established because of the 
reliable base flows and stable channel profile. 
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Part 4 - lower valley reach 
Explanation of lower valley reach and associated watercourse  
The lower valley reach of a valley drained by a watercourse is typically located in the watercourse 
catchment’s lowest elevations, generally immediately upstream of where the watercourse becomes tidal 
or where it flows into a natural terminal lake. The valley floor is quite broad, characterised by extensive 
floodplains between distant valley margins of fringing hills and low ridges. The valley floor has a low 
gradient, characterised by a strongly meandering watercourse with ox-bows and occasional anabranches. 
The valley floor is typically comprised of ancient sediments deposited by the watercourse in earlier 
geological periods.  
 The watercourse gradient is quite low, resulting in slow moving flow. However, the watercourse is 
now carrying water from all upstream reaches and so dissipates this kinetic energy by meandering across 
the valley floor, eroding and depositing sediment along the way. This results in a comparatively wide, 
shallow channel, often with large sediment accumulations such as in-stream benches and islands. 
Sediment that makes up the channel of the watercourse and adjoining floodplains tends to be fine, 
commonly gravel, sand and silt, with low resistance to erosion. Large flows result in floods that spread 
across the floodplains, depositing fine sediment. Perennial base flows occur because of the slow 
drainage of upper sections of the lower valley reach and groundwater inflows from alluvial floodplain 
aquifers along the watercourse. Vegetation within or along the watercourse is well established due to the 
reliable base flows and stable channel profile. 
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Locating a water boundary at law 
[8.40]  A boundary of land may, for ch 1, pt 4 of the LA, be a tidal or non-tidal boundary.  Section 8 
defines the relevant boundary terms.  The LA deals with four types of water boundaries, namely: 

(1) tidal boundaries: 
(a) tidal boundary; 
(b) right line tidal boundary; and 

(2) non-tidal boundaries: 
(a) non-tidal boundary (lake); 
(b) non-tidal boundary (watercourse). 

Location of water boundary at law under Survey and Mapping Infrastructure Act 2003 

Chapter 1, pt 4 of the LA does not determine whether a boundary for a parcel of land is a water boundary, 
whether a tidal or non-tidal boundary (although, see the definition of “right line tidal boundary”).  That 
determination is made under pt 7 of the Survey and Mapping Infrastructure Act 2003 (“SMIA”).  Part 7 of 
the SMIA provides for the location of tidal and non-tidal boundaries at law.  Chapter 1, pt 4 of the LA 
deals with the rights or property in land on the “water side” of a tidal or non-tidal boundary of a parcel of 
land (see ss 9 and 13A). 

Accordingly, to determine the rights or property in land at a particular point in respect of land in a body 
of water (or, the position of the boundary that separates a parcel of land from the land in that body of 
water), the process as explained in the following diagram needs to be followed.  However, reference to 
detailed provisions in pt 7 of the SMIA, including the application of the ambulatory boundary principles, 
will be necessary to determine the location of a particular water boundary.  Further, it needs to be 
understood that, as pt 7 of the SMIA contains rules for the determination of water boundaries at law, those 
rules may not always align with what is represented on a plan of survey.  These rules largely, but not 
entirely, focus on identifying stable natural features as boundaries of land. 
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Reserved plans of survey 

[8.42]  Section 65 of the SMIA provides: 
(1) This section applies if, after the commencement of this section, a reserved plan of survey is 
registered for land having a tidal boundary or non-tidal boundary (watercourse) before any other plan of 
survey is registered for the land. 
(2) The reserved plan of survey –  
(a)  is taken to be, for division 2, subdivision 2, or division 4, subdivision 2, the old plan of survey that is 

the most recently registered or that is otherwise currently authoritative in relation to the land; and 
(b)  takes the place of any other old plan of survey for the land that, immediately before the registration 

of the reserved plan of survey, was the most recently registered or otherwise currently authoritative 
old plan of survey in relation to the land. 

(3) For the application of division 2, subdivision 3, or division 4, subdivision 3 to the land, the reserved 
plan of survey is taken not to be the first new plan of survey for the land.  
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(4) For this section, a plan of survey is a reserved plan of survey if – 
(a) either – 

(i)  it was prepared and registered only for the purpose of a disposal of, or other dealing with, part of 
the land under the Land Act 1994 for a public purpose under that Act; or 

(ii)  it was prepared and registered for the purposes of a development approval under the Sustainable 
Planning Act 2009 in force at the commencement of this section, other than for the purposes of 
an amendment of the development approval made after the commencement of this section; or 

(iii) it was prepared on the basis of a survey performed before the commencement of this section for 
the purposes of works directed or authorised under a regulation under the State Development and 
Public Works Organisation Act 1971 to be undertaken or completed by an entity; and 

Example for subparagraph (iii) – 
Under the State Development and Public Works Organisation Act 1971, section 140 (Powers in 
respect of particular works on foreshore and under waters), a regulation may authorise the 
coordinator-general to undertake works in, on, over, through or across a foreshore. 

(b)  the chief executive or the registrar of titles is satisfied that paragraph (a)(i), (ii) or (iii) applies, and 
has certified the plan of survey as being a reserved plan of survey for this section. 

Tidal boundary 
[8.44]  The LA deals with two types of tidal boundaries, namely: 

(1) a tidal boundary, including a specified tidal boundary; and 
(2) a right line tidal boundary. 

Chapter 1, pt 4 of the LA is generally engaged, therefore, when there is a “tidal boundary” or a “right 
line tidal boundary” (see s 9 LA).  Locating a tidal boundary at law is determined in accordance with pt 7, 
div 2 of the SMIA.   

A tidal boundary, including a right line tidal boundary, may primarily define land on the landward side 
or the seaward side (including the side that is subject to tidal water) of the boundary, or both.  However, 
s 9(1) of the LA only deals with property of the State on the other side of a boundary that is landward of a 
tidal boundary or right line tidal boundary. 

Part 7, div 2 of the SMIA does not deal with a right line boundary that is not a right line tidal boundary 
but which adjoins land subject to tidal waters (eg land in an artificial channel such as a canal under the 
Coastal Protection and Management Act 1995). 

It is necessary first to explain the meaning of, and some general matters relating to, the different types of 
tidal boundaries under the SMIA and which are applied for the purposes of ch 1, pt 4 of the LA.   

Overview and application of pt 7, div 2, subdivs 2 to 6 SMIA 

[8.46]  Part 7, div 2 of the SMIA contains rules for determining the location of tidal boundaries at law.  
However, not all subdivisions of that division apply to all tidal boundaries (see s 66). 

Section 67 explains the purposes of pt 7, div 2, subdivs 2 to 6 of the SMIA: 
(1) Subdivision 2 provides for the location at law of a tidal boundary of land for the period starting when 
this division commences and ending on the registration of the first new plan of survey to be registered 
for the land after this division commences. 
(2) Generally, subdivision 2 provides for the location at law of the tidal boundary to be the current 
location of the natural feature adopted in the currently applicable plan of survey. 
(3) Subdivision 3 provides for the location at law of a tidal boundary of land from the registration of the 
first new plan of survey for the land. 
(4) Generally, subdivision 3 provides for the location at law of the tidal boundary to be the current 
location of the natural feature adopted in the first old plan of survey that adopted a natural feature, 
whether or not it is the most recently registered plan of survey for the land. 

 
[Next page is 1,351] 
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(5) Exceptions to the general rules under subdivisions 2 and 3 include providing for the location of tidal 
boundaries in a way that involves the application of some or all of the tidal boundary location criteria. 
(6) Subdivision 4 provides for the location at law of a tidal boundary of land from the registration of any 
subsequent new plan of survey for the land, and relies on the feature identified under subdivision 3. 
(7) Subdivision 5 provides for the location at law of a tidal boundary of land, and for the non-application 
of subdivisions 2 to 4, if the land’s source material is new source material. 
(8) Subdivision 6 provides for particular matters relating to the location at law of boundaries of 
esplanades not otherwise provided for in subdivisions 2 to 5. 

Section 68 of the SMIA provides: 
The provisions of subdivisions 2 to 4 about the location at law of a tidal boundary of land prevail even if 
their operation is inconsistent with –  
(a)  the representation of the tidal boundary on a plan of survey; or 
(b)  the location at law of the tidal boundary under any source material for the land immediately before 

the commencement of this division. 

Is there a tidal boundary? 

[8.48]  The provisions of pt 7, div 2 of the SMIA apply to tidal boundaries.  It is necessary first to 
determine whether a boundary of land is a tidal boundary.  If it is not a tidal boundary – that is, usually 
because it is a fixed boundary – pt 7, div 2 of the SMIA will not apply.  However, the LA may apply to a 
right line tidal boundary. 

Meaning of “tidal boundary” 

[8.50] A tidal boundary is defined in s 70 of the SMIA as follows:  
(1) A boundary of land is a tidal boundary if – 
(a)  under the source material for the land, the boundary is identified, either expressly or by necessary 

implication – 
(i)  with reference to water, however described, that is subject to tidal influence; or 
Examples of tidal boundary identifiers for subparagraph (i) – 
•  ‘by the right bank of the Maroochy River’ 
•  ‘high-water mark’ 
•  ‘by the high-water mark of Moreton Bay’ 
•  ‘mean high water springs’ 
•  other similar language relating to a bay, ocean or sea 
•  other similar language relating to a watercourse at a place where the waters of the watercourse 

are subject to tidal influence 
(ii)  with reference to a natural feature or other thing whose existence and location are dependent on, 

or otherwise linked to the existence and location of, water that is subject to tidal influence; and 
Example of tidal boundary identifier for subparagraph (ii) – 
the top of a bank running in proximity to the water’s edge at spring tide 

(b)  having regard to how the boundary is identified, it can not appropriately be represented on a plan of 
survey as a right line boundary. 

(2) For subsection (1), a boundary that would otherwise be a tidal boundary under subsection (1) is taken 
not to be a tidal boundary to the extent it is located upstream of a downstream limit declared under the 
Water Act 2000, section 1006(1). 

Relevantly, in determining whether a boundary is a tidal boundary for the purposes of s 70(1)(a)(i) the 
water need only be subject to tidal influence.  The water may, for example, be within a watercourse (as 
defined, including an estuary or “arm of the sea”), a lake, a bay, or the ocean. 
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A tidal boundary does not include a “right line tidal boundary”, which is only defined for the purposes of 
ch 1, pt 4 of the LA, not the SMIA.  A “right line tidal boundary” is not intended to be subject to 
movement as it does not adopt a natural feature as the boundary.  However, a “tidal boundary” may be a 
“specified tidal boundary” (see below). 

Although s 9 of the LA refers to a tidal boundary, the definition of “tidal boundary” in s 70 of the SMIA, 
which is adopted by s 8 of the LA, does not determine at law the tidal boundary.  That is determined by 
other provisions in pt 7 of the SMIA.  Section 9 of the LA merely says if land is a tidal boundary (or a 
right line tidal boundary) land below the boundary (that is, on the side subject to water subject to tidal 
influence) is the property of the State and may be dealt with as unallocated State land.  That provision 
does not say where the tidal boundary is.  As stated, that is determined by pt 7 of the SMIA.  Accordingly, 
while the registration of a plan of survey may, under pt 7 of the SMIA, be an event that causes a tidal 
boundary to be relocated, the boundary’s location at law is determined in accordance with a statutory 
provision. 

Tidal influence 

Water that is subject to tidal influence is generally water that is subject to the periodic rising and falling of 
water that occurs as a result of the gravitational attraction of the moon and sun acting on the rotating earth.  
The examples provided for water that is subject to tidal influence under s 70(1)(a)(i) of the SMIA refer to 
identifiers that are consistent with there being tidal waters.  The Maroochy River is (at least in part) 
subject to tidal influence.  “High-water mark” and “mean high water springs” are terms that may only be 
applied to tidal waters. 

Natural feature or other thing dependent on or linked to tidal water 

The natural feature or other thing must refer to the tidal aspect of the water.  However, it need not directly 
refer to the tidal nature of the water.  The example given by s 70(1)(a)(ii) of the SMIA does not place the 
boundary at the height of the spring tides; rather, it places it at the top of the bank that runs in proximity to 
the water’s edge at spring tide.  The spring tide suggests the boundary may be ambulatory, rather than 
fixed but, of itself, if the example did not refer to the spring tide, the position would not necessarily alter, 
as when considered as a whole, including the fact that the water is, and always has been, subject to tidal 
influence, the grant of the parcel of land may simply intend that the top of the bank be defined according 
to the water’s edge, from time to time.  There would not be any relevant difference between such an 
example and one provided for under s 70(1)(a)(i), namely, “by the right bank of the Maroochy River”. 

Source material for land 

The “source material” for the land is defined in s 62 of the SMIA as: 
any instrument forming the origin of the land’s identity for the system of land titling or land 
administration in place in the State under the registration Acts. 
Examples of what is and what is not source material –  
1  For freehold land, the most significant source material would ordinarily be the most recently issued 

deed of grant that granted the land in fee simple. A subsequently issued certificate of title under the 
Land Title Act 1994 following a subdivision or resurvey of all or part of the freehold land would not 
ordinarily be source material for the land or a part of the land. 

2  A map, plan of survey or other instrument that is contemporaneous with the deed of grant mentioned 
in example 1 could also be source material if, for example, it is at law justifiable to have recourse to 
it to better interpret the deed of grant. A subsequent plan of subdivision following a subdivision or 
resurvey of all or part of the freehold land would not ordinarily be source material for the land or a 
part of the land. 

3  For a road or reserve under the Land Act 1994, the most significant source material would ordinarily 
be the instrument under which the road or reserve is dedicated. Source material could also include a 
map or a plan of survey that is contemporaneous with the dedication of the road or reserve. 

4  For land that is the subject of a lease, licence or permit under the Land Act 1994, the most significant 
source material would ordinarily be the instrument of lease, licence or permit. Source material could 
also include an entry in a register relating to the identity of the land before the grant of the lease, 




