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FOREWORDS

The overwhelming majority of scientific and political opinion now recognizes
that global warming is a reality and that the enhanced greenhouse effect is a
result of human activities. Informed opinions differ on the full nature and
extent of the climate change challenge and the best manner in which to tackle
the issue.

Within political and non-political fora many arguments for and against
different approaches to mitigating and adapting to climate change are being
discussed. Some argue with vigor in support of the use of international law,
with different scholars supporting either the Kyoto Protocol or a new improved
global instrument. Others argue strongly that a voluntary approach coupled
with the development and use of better technology is the way forward.

Litigation is increasingly being utilized or considered as a means of
bringing about major change. Over recent years we have seen litigation used
as a means to force climate change to be adequately addressed in decision
making and to seek to hold those responsible for greenhouse gas emissions
accountable for the impacts of their past and future actions.

Litigation can be pursued in different fora and for different ends. At an
international level action is being taken or contemplated to enforce obligations
found in global and regional treaties and customary law. Such actions have
their origins in environmental and human rights law and both face considerable
hurdles. They are most likely to be pursued as a means of publicly
highlighting the nature of the challenge ahead and pushing for changes to
current policy approaches rather than as a means of achieving any substantive,
enforceable remedies.

At a domestic level many avenues are being explored, through both
public law and private law actions. Such suits seek to make use of long-
standing common law actions such as the law of nuisance and the application
of the public trust doctrine, while others seek to enforce more contemporary
statutory laws dealing with environmental impact assessment, environmental
protection, land use planning, product liability and corporations. Each action
differs in its approach and faces slightly different legal obstacles.

A common challenge to all litigation is establishing legal causation due
to the nature of the science and the facts of climate change. Actions seeking to
have climate change taken into account in making land use planning and
related decisions are less challenged in this regard, with the real issue being the
extent to which such considerations should affect the ultimate decision.
Having the necessary standing to bring the broad range of possible actions at
international and domestic level varies and in some instances poses a
significant limitation to pursuing legal action.

In the end, it is likely that a range of approaches to mitigating and
adapting to climate change will continue to be pursued depending upon
political and social imperatives, with each of them collectively contributing
towards meeting desired objectives. Whatever one’s opinion may be on the
increasing use of climate change litigation to bring about change, the reality is
that it is an option that will be utilized with increasing vigor to achieve desired
ends.
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Climate change litigation is complex. It involves interrelated legal and
scientific issues and touches upon many different aspects of international and
domestic law. This book provides a timely, well researched resource that will
be of great value to anyone with an interest in the topic — be they a potential
plaintiff, defendant, judge or observer in the gallery.

John Scanlon
Vice Chair, [UCN Commission on Environmental Law, Sydney
Past Director, [IUCN Environmental Law Centre, Bonn

Climate change now looms as an enormous environmental, political and social
challenge for humankind at large — almost certainly the largest such challenge
since, at least, the end of the last global glaciation around 15,000 years ago. At
that time, world temperature began a long upwards climb of around 6-7°C,
spread over 4-5 millennia, but characterised by some hectic centuries-long
swings in temperature. Today’s human-induced climate change is likely to be
an order of magnitude faster than that earlier natural change.

This extraordinary phenomenon of global climate change is of our
making, albeit mostly inadvertently. There is now no serious scientific dispute
about the basic cause and process. Human-induced increases in the
concentration of heat-trapping “greenhouse” gases in the lower atmosphere
result in ... well, heat trapping. So, Earth’s surface gets warmer, just as we
readers do when we add a second blanket to our beds.

In essence, our current economic activities and associated technologies,
especially fossil fuel combustion, are amplifying the lower atmosphere’s
natural “greenhouse effect” that keeps the Earth comfortably above freezing-
point. These greenhouse gases comprise, principally, water vapour, carbon
dioxide, and various other heat-trapping gases such as methane, nitrous oxide
and human-made halocarbons.

During the twentieth century, world average surface temperature
increased by approximately 0.6°C and around two-thirds of that warming has
occurred since 1975. In its Third Assessment Report, of 2001, the UN’s
Intergovernmental Panel on Climate Change stated: “There is new and
stronger evidence that most of the warming observed over the last 50 years is
attributable to human activities.” Concurrently, there is mounting evidence that
climate variability has increased in various regions of the world. This is now
emerging as at least as great a concern about risks to infrastructure, social
order and human health and survival as is the ongoing change in average
climatic conditions.

By its very nature climate change entails great issues of inequity and, in
more formal terms, potential legal liability. The main fault-lines of inequity
are, first, between today’s high-income and low-income countries — the former
have essentially initiated the global warming process while the latter are
beginning to be disproportionately affected; second, between current and
future generations; and, third, between the human species and all other species
on Earth. Inevitably, on a more localised scale, there will be inequities
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between rich and poor within populations, in terms of vulnerability to adverse
health impacts — exposures to temperature extremes, to floods and landslides,
to mosquitoes (housing quality, local surface water management, etc.) and to
food shortages.

Climate change is part of a larger syndrome of global environmental
changes — human-induced changes in the Earth System and its life-support
systems. They are the result of an historically unprecedented situation. The
aggregated environmental impact of human societies around the world (as a
combined function of population size, economic activity and technology
choices) is now so great that it is beginning to change the structures and
workings of the planet, especially the biosphere.

The other main types of global environmental changes include
stratospheric ozone depletion, biodiversity loss and changes, land and sea use
changes, disruption of elemental cycles (e.g., nitrogen, sulphur and
phosphorus), depletion of freshwater supplies, urbanisation and the global
dissemination of persistent organic pollutants.

It is the distinctive, indeed ominous, global scale of these changes that
represents an important difference from the many other familiar environmental
concerns over localised toxicological or microbiological hazards. Climate
change and these other changes signify that we have begun to live beyond
Earth’s vital capacity to supply, absorb and replenish. The world at large,
especially in industrialised nations, is increasingly operating in “ecological
deficit”. Hence, there is an urgent need to understand, document and estimate
the range of current and likely future consequences for human livelihoods,
wellbeing and health.

In human health terms, the particular significance of these changes is
that, increasingly, the health of human populations is influenced by changes
from beyond the boundaries of that population’s living space. Further, the
likelihood of adverse inter-generational impacts on human health is greatly
increased.

The risks to human health are diverse. Some will occur sooner than
others; some will vary by region and latitude. There are three simply-
conceived categories of risks to health. There are direct impacts, easily
foreseeable, arising from things such as increases in frequency and intensity of
heat-waves and of weather disasters. The second, more complex, category
involves climatic-environmental impacts on disease-mediating natural
processes — such as by disturbances of ecosystems, mosquito populations and
food yields. Via many such pathways, these disturbances of ecological and
biological systems will have widespread human health consequences,
particularly in regions with vulnerable populations. Less easy to quantify is
the third category — that is, the sorts of adverse health consequences that flow
from social, economic and demographic disruptions. The sorts of public health
problems that ensue with displacement with environmental refugees are well
known and will increasingly include conflict situations as natural
environmental and ecological resources dwindle.

The recent experience with unusual extreme weather events raises
interesting questions about the assessment of the climate change contribution to
the event and any attendant liability for proportional contribution to the event
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and to its impact.

The extraordinary heat-wave in Western Europe in August 2003 caused
in excess of 30,000 deaths. British atmospheric physicists have concluded that
the probability of that extreme event occurring had approximately doubled as a
result of the underlying warming that has occurred in the last few decades. In
their estimation, what was a one in 400-year event will become a one in four-
year event by around 2050 in Europe. Since damage levels — well-known to the
insurance industry — display an exponential upturn with increasing intensity of
the external stressor (heat-wave, cyclone, etc.), perhaps a clear majority of the
deaths around Europe during that sweltering 12-day period could be attributed
to the amplification of impact by the underlying warming. This is a matter for
researchers to yet grapple with.

Likewise, cyclones: are they increasing in intensity because of (at least
in part) climate change? The scientific evidence suggests that probably they
are. Hurricane Katrina, which devastated New Orleans in September 2005,
attracted huge attention and generated considerable controversy. A key
question raised was whether the ferocity of that cyclone reflected an input from
climate change via the unusual warming of the surface waters in the Gulf of
Mexico. Those sea-surface temperatures were 1-1.5°C above average at the
time for the season. So — given the abovementioned type of damage function
and the known critical threshold sea-surface temperature above which cyclone
intensity increases rapidly — climate change almost certainly did contribute.

Again, the arithmetic is challenging, but must be done if scientific
understanding is to increase and if estimates of ‘liability’ are to be made.
Indeed, in both those examples, it is likely that the excess damage due to the
climate change component actually accounted for a large part of the damage
that actually occurred. The arithmetic is difficult and there are many statistical
probability distributions to be considered before drawing a quantitative
conclusion. In the case of New Orleans and Hurricane Katrina, a related
question would be whether the impact might have been reduced if there had not
been a long process of eliminating wetlands, changing shorelines, and re-
engineering river flows. All of these things presumably made New Orleans
even more vulnerable.

So, climate change looms as the Big One: an extraordinary challenge to
civil society, one that will involve tensions, dispute, inequities and, inevitably,
litigation. Hopefully in time (of which there is only a limited amount before
we are well into the danger zone), it will involve clearer understanding of the
nature of the problem, of the need for radical changes in economic and
technological profile, of the indispensable role of supra-national governance,
and of the realisation that this problem (and the associated global
environmental problems) goes to the heart of “sustainability”. There is no
point in seeming to “sustain” economic productivity if it continues to be done
by ruining the planet’s natural capital and its life-supporting capacity.

Climatic fluctuations, both acute and longer-term, have caused hardship
to many societies: economic disruption, physical hazards, disease, death and
“collapse”. The demise of the Mayans and the West-Greenland Vikings was
substantially due to climatic adversity that evolved over one to two centuries.
The 1840s Irish Famine followed unusually cold and wet conditions. These
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were dramatic, sometimes protracted, but always localised setbacks for human
societies.

Today’s risks, from global climate change, to social stability, human
wellbeing and population health signify that we are changing a fundamental
part of the planet’s life-support system. Indeed, the anticipated increases in
adverse health impacts from climate change threaten attainment of the UN
Millennium Development Goals. This underscores why population health must
be recognised as a primary criterion of sustainability. The global abatement of
greenhouse gas emissions would, in population health terms, represent true
“primary prevention” — the elimination of the external environmental hazard.

The language of cause, risk, hazard, responsibility, inequity and so on
inevitably raises the sorts of issues, questions and proposals that are at the
heart of this text. The book has broad compass and seeks an admirable
integration of scientific knowledge, ideas, social principles and legal
processes.

Professor Anthony McMichael

Director, National Centre for Epidemiology & Population Health, ANU
(Canberra) and co-author of the World Health Organization’s Climate
Change and Human Health: Risks and Responses






PREFACE

This book seeks to provide a detailed overview and analysis of the legal and
scientific issues at the core of climate change litigation. Following a familiar
pattern experienced in other mass tort lawsuits, such as chemical pollutant,
asbestos and smoking cases, climate change litigation raises a myriad of
complex and challenging legal and scientific issues.

The book focuses on causes of action and defences available to
litigants, scientific evidence supporting global warming and types of damage
being caused by climate change which could lead to litigation, with a particular
focus on harms to human health. Legal analysis of causes of action is
primarily based on international laws in the context of their application to, and
national legal systems operating within, the United States and Australia. These
countries, as well as corporations within them, are likely to be primary targets
of plaintiffs in view of the fact that they are both major greenhouse gas-
emitting nations that have not ratified the Kyoto Protocol to the United Nations
Framework Convention on Climate Change." Many of the legal causes of
action discussed are, of course, directly relevant to other common law
countries, such as the United Kingdom, Canada and New Zealand. It is hoped
that readers in non-common law countries will also find the issues discussed in
this book of relevance to their legal systems. Owing to the vast array of issues
that will arise in climate change cases brought in various jurisdictions around
the world, it was not possible to address each of them in this text.
Consequently, some legal issues, such as those relating to jurisdiction,
apportionment of damages, contribution between tortfeasors, conflict of laws
and remedies, remain outside the scope of this book.

Chapter One of the text sets the scene of climate change litigation by
providing an overview of the global warming and broader environmental crisis
with which plaintiffs are concerned. Various types of harm to the environment,
human health and property — for which legal redress could be sought — are
mapped out and potential litigants identified. Chapters Two and Three analyse
legal causes of action and defences potentially available to litigants based on
both public law and private law actions and review the limited, but growing,
number of climate change cases from around the world that have sought to
pave the way for future litigation.

Chapter Four shifts the text’s focus onto one of the major obstacles that
plaintiffs will need to overcome in climate change suits: establishing legal
causation. The chapter reviews the scientific evidence and considers what
standards should be applied in assessing such evidence in view of the
complexities surrounding climate change. In relation to causation, a plaintiff
will need to establish that the harm complained of arose from global warming
and that global warming was caused in part by the defendant. The latter part

1 The Kyoto Protocol commits ratifying countries to reducing their emissions of carbon
dioxide and five other greenhouse gases. This text does not seek to address the legal aspects
of the Kyoto Protocol. This has been the subject of other texts: see, eg., D. Freestone and C.
Streck (eds.), Legal Aspects of Implementing the Kyoto Protocol Mechanisms: Making
Kyoto Work (Oxford University Press, Oxford, 2005).
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of this argument necessarily entails proving that climate change is, at least all
or in part, due to anthropogenic (ie. human-induced) causes rather than natural
climatic variability. Major scientific works in the field, which represent
current scientific consensus on the causes of global climate change and the
impact that human-induced change is having on the planet, are explained and
reviewed. These include the core reports of three working groups of the
Intergovernmental Panel on Climate Change (IPCC), as well as more recent
scientific reports which imply that the causative link between anthropogenic
climate change and environmental damage may be even more direct than that
suggested by the IPCC reports. The arguments of those who dispute the fact
that global warming is occurring (often referred to as “global warming
sceptics™) are, naturally, of interest to defendants of climate change suits. Two
primary arguments of global warming sceptics are reviewed and critiqued;
namely, those revolving around global warming scepticism (ie. that global
warming is not occurring) and natural climatic change (ie. if global warming is
occurring, it is caused through natural variability in temperatures rather than
human causes).

Chapter Five continues the focus on scientific evidence and looks in
detail at what harms to public health global warming is predicted to cause, this
being a major type of damage for which plaintiffs could seek compensation.

Chapter Six again shifts the focus of the book, this time by considering
some of the wider commercial, governance and legal issues that the threat of
litigation poses for organisations as well as examples of how these issues are
being addressed by governments and companies around the world.

As far as the authors are aware, this book is the first to seek to analyse
climate change litigation in a comprehensive manner, but certainly won’t be
the last. A primary goal of the book is to encourage cross-fertilisation amongst
lawyers and scientists in this developing field of litigation. It is also hoped that
the text will spark thought, and continue discussion, amongst the legal,
business and political communities not only about legal matters associated
with global warming but also the broader social, political and economic issues
it raises and how these should be addressed.

The authors are grateful for the reviews, comments and assistance of Dr
Paul Babie, Professor Graeme Hugo, Margaret Minney, Joanna Rillo, Saxon
Smith and Dr Nigel Stocks. Dr Joseph Smith is grateful to the National Health
and Medical Research Council (NHMRC) for its scholarship funds. A large
proportion of NHMRC funds support laboratory research. The NHMRC’s
support for a legal text exploring avenues at law for addressing climate change
indicates that global warming is on the agenda as a major public health issue
and needs to be tackled through a range of methods. Dr Joseph Smith is also
thankful for the generous institutional assistance of the Law School of the
University of Adelaide.



